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From: City of Albuquerque-Air Quality Program
To: Daffern, Andrew
Subject: Public Review Draft, 20.11.61 NMAC, Prevention of Significant Deterioration
Date: Friday, February 20, 2015 4:51:33 PM

Petition to amend 20.11.61 NMAC,
Prevention of Significant
Deterioration, and submit the
adopted 20.11.61 NMAC to the U.S.
Environmental Protection Agency
for proposed incorporation into the
New Mexico State Implementation
Plan (SIP)

Click here to view a copy of this petition.

Click here to view a copy of the Public Review
Draft.

This petition was filed on February 20, 2015 and
the request for a hearing will be an item on the
Air Quality Control Board Draft Agenda for the
meeting scheduled for Wednesday, March 11,
2015, at 5:30 p.m., in the Vincent E. Griego
Chambers, Basement Level, City Hall.  

Please send comments on the Public Review Draft
by April 1, 2015 to:

Ed Merta
Air Quality Regulation Development Coordinator
1 Civic Plaza NW
Room 3023, 3rd floor
Albuquerque NM 8702 
(505) 768-2660
emerta@cabq.gov 
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Notices of Rulemaking and Proposed Rules

ALBUQUERQUE-BERNALILLO 
COUNTY AIR QUALITY CONTROL 
BOARD
NOTICE OF HEARING AND DATE 
CHANGE FOR REGULAR MEETING

The Albuquerque-Bernalillo County Air 
Quality Control Board (Air Board) will 
hold a public hearing on April 30, 2015 
at 5:30 p.m. in the Vincent E. Griego 
Chambers located in the basement level 
of the Albuquerque-Bernalillo County 
Government Center, One Civic Plaza 
NW, Albuquerque, NM.  The purpose of 
the hearing is to consider the matter of 
AQCB Petition No. 2015-2, to amend 
20.11.61 NMAC, Prevention of Signifi cant 
Deterioration, and submit the adopted 
20.11.61 NMAC to the U.S. Environmental 
Protection Agency for proposed 
incorporation into the New Mexico State 
Implementation Plan (SIP). The regularly 
scheduled meeting date on April 8, 2015 has 
been changed to April 30, 2015. 

The proponent of this regulatory action is 
the City of Albuquerque, Environmental 
Health Department, Air Quality Program. 

The hearing will consider whether to adopt 
the proposed amended version of 20.11.61 
NMAC, in order to bring the regulation into 
compliance with standards in the Code of 
Federal Regulations. An information sheet 
with further details on the subject matter of 
the hearing is available at http://www.cabq.
gov/airquality/air-quality-control-board/
documents/3.%20Information%20sheet%20
-%20Part%2061.pdf. 

Following the hearing, the Air Board at 
its regular monthly meeting is expected 
to consider adopting the proposed 
amendments to 20.11.61 NMAC. 

The Public Review Draft of the amended 
20.11.61 NMAC may be reviewed during 
regular business hours at the Environmental 
Health Department, One Civic Plaza, NW, 
Suite 3023, Albuquerque, NM 87102. 
Copies of the Public Review Draft may be 
obtained by contacting Andrew Daffern, 
Air Quality Control Board Liaison, at 
(505) 768-2601 or adaffern@cabq.gov. 
The Public Review Draft can also be found 
on the Air Quality Program web site at: 
http://www.cabq.gov/airquality/air-quality-
control-board/documents/Part%2061%20
Public%20Review%20Draft.pdf. 

The hearing will be conducted in 
accordance with NMSA § 74-2-6; Joint 
Air Quality Control Board Ordinance, 
Section 9-5-1-6, Adoption of Regulations, 
Notice and Hearing [ROA 1994]; Bernalillo 
County Ordinance, Section 30-35, Adoption 
of Regulations, Notice and Hearings [Ord. 
No. 94-5, Section 6, 2-2-94]; and 20.11.82 
NMAC, Rulemaking Procedures—Air 
Quality Control Board; and other applicable 
procedures.

All interested persons will be given a 
reasonable opportunity at the hearing to 
submit relevant evidence, data, views and 
arguments, orally or in writing, to introduce 
exhibits, and to examine witnesses. Persons 
wishing to present technical testimony must 
fi le with the Air Board a written notice of 
intent (NOI) to do so by 5:00 p.m. on April 
14, 2015. The NOI shall: 

(1) identify the person for whom the 
witness(es) will testify;
(2) identify each technical witness that 
the person intends to present and state the 
qualifi cations of the witness, including a 
description of their education and work 
background;
(3) include a copy of the direct testimony 
of each technical witness and state the 
anticipated duration of the testimony of that 
witness; 
(4) include the text of any recommended 
modifi cations to the proposed regulatory 
change; 
(5) list and attach an original and 15 copies 
of all exhibits anticipated to be offered by 
that person at the hearing, including any 
proposed statement of reasons for adoption 
of rules; and
(6) be served on the petitioner, if the 
document is an NOI fi led by any person 
other than the petitioner. 

The NOI must be fi led in hard copy form 
(original plus 15 copies of all documents) 
by 5:00 p.m. on April 14, 2015, with 
Andrew Daffern, Air Quality Control Board 
Liaison, Environmental Health Department, 
One Civic Plaza, NW, Suite 3023, 
Albuquerque, New Mexico 87102. 

Any member of the general public may 
present non-technical testimony at the 
hearing. No prior notifi cation is required 
to present non-technical testimony. Any 
member of the public may also offer 
exhibits in connection with non-technical 
testimony, as long as the exhibit is not 
unduly repetitious of the testimony. A 
member of the general public who wishes to 
submit a non-technical written statement for 
the record in lieu of oral testimony shall fi le 

the written statement prior to the hearing, or 
submit it at the hearing. Written statements 
submitted prior to the hearing may be 
directed to the Air Quality Control Board 
Liaison, Andrew Daffern, at the above 
contact information.

NOTICE FOR PERSON WITH 
DISABILITIES OR SPECIAL NEEDS: 
If you have a disability or require special 
assistance to participate, including 
translation/interpretation service, or review 
of any agendas, minutes, or other public 
meeting documents, please contact Andrew 
Daffern, Air Quality Control Board liaison, 
by April 16, 2015, at (505) 768-2601, or 
adaffern@cabq.gov.TTY users requiring 
special assistance may call the New Mexico 
Relay at 1-800-659-8331. 

ALBUQUERQUE-
BERNALILLO COUNTY 

AIR QUALITY CONTROL 
BOARD

ALBUQUERQUE-BERNALILLO 
COUNTY AIR QUALITY CONTROL 
BOARD
NOTICE OF HEARING AND D ATE 
CHANGE FOR REGULAR MEETING

The Albuquerque-Bernalillo County Air 
Quality Control Board (Air Board) will 
hold a public hearing on April 30, 2015 
at 5:30 p.m. in the Vincent E. Griego 
Chambers located in the basement level 
of the Albuquerque-Bernalillo County 
Government Center, One Civic Plaza 
NW, Albuquerque, NM. The purpose of 
the hearing is to consider the matter of  
AQCB Petition No. 2015-1, to adopt a 
State Implementation Plan (SIP) for Sulfur 
Dioxide (SO2) to address Sections 110(a)
(1) and (2) of the Federal Clean Air Act 
(CAA), 42 U.S.C. Sections 7410(a)(1) 
and (2) hereafter referred to as the “SO2 
Infrastructure SIP”. The regularly scheduled 
meeting date on April 8, 2015 has been 
changed to April 30, 2015. 

The proponent of this regulatory action  is 
the City of Albuquerque, Environmental 
Health Department, Air Quality Program. 

The hearing will consider whether to adopt 
the SO2 Infrastructure SIP and submit 
it to the U.S. Environmental Protection 
Agency as a proposed revision to the 
New Mexico State Implementation Plan. 
An Infrastructure SIP is required by the 
U.S. Environmental Protection agency 
to demonstrate compliance with a newly 
issued National Ambient Air Quality 
Standard. An information sheet with 

ALBUQUERQUE-
BERNALILLO COUNTY 

AIR QUALITY CONTROL 
BOARD
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From: City of Albuquerque-Air Quality Program
To: Daffern, Andrew
Subject: Notice of hearing on revision to 20.11.61 NMAC and date change for regular meeting, Albuquerque - Bernalillo

County Air Quality Control Board
Date: Monday, March 16, 2015 4:13:13 PM

Notice of Hearing on Revision to
20.11.61 NMAC and Date Change
for Regular Meeting, Albuquerque 
Bernalillo County Air Quality Control
Board 

The Albuquerque-Bernalillo County Air Quality Control Board
(Air Board) will hold a public hearing on April 30, 2015 at 5:30
p.m. in the Vincent E. Griego Chambers located in the basement
level of the Albuquerque-Bernalillo County Government Center,
One Civic Plaza NW, Albuquerque, NM. The purpose of the
hearing is to consider the matter of AQCB Petition No. 2015-2,
to amend 20.11.61 NMAC, Prevention of Significant
Deterioration, and submit the adopted 20.11.61 NMAC to the
U.S. Environmental Protection Agency for proposed
incorporation into the New Mexico State Implementation Plan
(SIP). The regularly scheduled meeting date on April 8, 2015 has
been changed to April 30, 2015.

The proponent of this regulatory action is the City of
Albuquerque, Environmental Health Department, Air Quality
Program.

The hearing will consider whether to adopt the proposed amended
version of 20.11.61 NMAC, in order to bring the regulation into
compliance with standards in the Code of Federal Regulations.
An information sheet with further details on the subject matter of
the hearing is available at http://www.cabq.gov/airquality/air-
quality-control-
board/documents/3.%20Information%20sheet%20-
%20Part%2061.pdf.

Following the hearing, the Air Board at its regular monthly
meeting is expected to consider adopting the proposed
amendments to 20.11.61 NMAC.
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The Public Review Draft of the amended 20.11.61 NMAC may
be reviewed during regular business hours at the Environmental
Health Department, One Civic Plaza, NW, Suite 3023,
Albuquerque, NM 87102. Copies of the Public Review Draft may
be obtained by contacting Andrew Daffern, Air Quality Control
Board Liaison, at (505) 768-2601 or adaffern@cabq.gov. The
Public Review Draft can also be found on the Air Quality
Program web site at: http://www.cabq.gov/airquality/air-quality-
control-
board/documents/Part%2061%20Public%20Review%20Draft.pdf.
 
The hearing will be conducted in accordance with NMSA § 74-2-
6; Joint Air Quality Control Board Ordinance, Section 9-5-1-6,
Adoption of Regulations, Notice and Hearing [ROA 1994];
Bernalillo County Ordinance, Section 30-35, Adoption of
Regulations, Notice and Hearings [Ord. No. 94-5, Section 6, 2-2-
94]; and 20.11.82 NMAC, Rulemaking Procedures-Air Quality
Control Board; and other applicable procedures.
 
All interested persons will be given a reasonable opportunity at
the hearing to submit relevant evidence, data, views and
arguments, orally or in writing, to introduce exhibits, and to
examine witnesses. Persons wishing to present technical
testimony must file with the Air Board a written notice of intent
(NOI) to do so by 5:00 p.m. on April 14, 2015. The NOI shall:
 
(1) identify the person for whom the witness(es) will testify;
(2) identify each technical witness that the person intends to
present and state the qualifications of the witness, including a
description of their education and work background;
(3) include a copy of the direct testimony of each technical
witness and state the anticipated duration of the testimony of that
witness;
(4) include the text of any recommended modifications to the
proposed regulatory change;
(5) list and attach an original and 15 copies of all exhibits
anticipated to be offered by that person at the hearing, including
any proposed statement of reasons for adoption of rules; and
(6) be served on the petitioner, if the document is an NOI filed by
any person other than the petitioner.
 
The NOI must be filed in hard copy form (original plus 15 copies
of all documents) by 5:00 p.m. on April 14, 2015, with Andrew
Daffern, Air Quality Control Board Liaison, Environmental
Health Department, One Civic Plaza, NW, Suite 3023,
Albuquerque, New Mexico 87102.
 
Any member of the general public may present non-technical
testimony at the hearing. No prior notification is required to
present non-technical testimony. Any member of the public may
also offer exhibits in connection with non-technical testimony, as

http://r20.rs6.net/tn.jsp?f=0011r9gDz4SKZ05J1UL-KVkgapM_-rqeUC3g4eLoUHoH98kU1Duk28o9Z2VnwfoR2mlFtBwBWiJTOIpLu1-4sR75VUXpcLJ8LvwxrjCuBiAAdn6qW2KsWpo2dvVHKG4pruL3MnWTTV7kEfPo1Dto-7W-pH3Lsax6T7MhHfjVf_X37g8LVIGEihqU2s3g0qEFfoWwUK7q-Oe4olVnQBlK3bErOGoLrygGcSTaLXjp-jlYH-kIkMZ2250I9A3nQIMjtNEiWCVrIfjbNWx2elat7vIJS2qHmLJCnY4KpI9yKR-uvQ=&c=Pl5BYpVL0M1FCkdKyeel1tRv2IpY01x32V5_6m1cfI3MnjyH3nV0jA==&ch=MqP2jskvvJ4pYvVY7njW2mxn3EHD8IoR4z5KMslUay7lR_BXtwQdjA==
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long as the exhibit is not unduly repetitious of the testimony. A
member of the general public who wishes to submit a non-
technical written statement for the record in lieu of oral testimony
shall file the written statement prior to the hearing, or submit it at
the hearing. Written statements submitted prior to the hearing
may be directed to the Air Quality Control Board Liaison,
Andrew Daffern, at the above contact information.
 
NOTICE FOR PERSON WITH DISABILITIES OR
SPECIAL NEEDS: If you have a disability or require special
assistance to participate, including translation/interpretation
service, or review of any agendas, minutes, or other public
meeting documents, please contact Andrew Daffern, Air Quality
Control Board liaison, by April 16, 2015, at (505) 768-2601, or
adaffern@cabq.gov. TTY users requiring special assistance may
call the New Mexico Relay at 1-800-659-8331.
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ALBUQUERQUE-BERNALILLO COUNTY 

AIR QUALITY CONTROL BOARD 

IN THE MATTER OF THE PETITION TO AMEND 20.11.61 NMAC, 

PREVENTION OF SIGNIFICANT DETERIORATION, AND SUBMIT THE 

ADOPTED 20.11.61 NMAC  TO THE U.S. ENVIRONMENTAL PROTECTION 

AGENCY FOR PROPOSED INCORPORATION INTO THE NEW MEXICO 

STATE IMPLEMENTATION PLAN FOR AIR QUALITY (SIP). 

AQCB Petition No. 2015-2 

Air Quality Program, 

Environmental Health Department, 

City of Albuquerque, Petitioner 

DIRECT TESTIMONY OF ED MERTA 

Thank you, Madam Chair and members of the Board. My name is Ed Merta. I am 

the Air Quality Regulation Development Coordinator with the Air Quality Program, 

Control Strategies Division, City of Albuquerque Environmental Health Department. I 

am here to testify in the matter of the Petition to Amend 20.11.61 NMAC, Prevention of 

Deterioration, Air Quality Control Board Petition No. 2015-2. In support of my 

testimony, I now move that the Notice of Intent and its Exhibits, which are listed as AQP 

Exhibits 1 through 10 and include my full written testimony, be adopted while under oath 

and admitted into the record. 

In this petition, the City of Albuquerque, by and through the Air Quality Program 

of the Environmental Health Department (EHD), asks the Albuquerque-Bernalillo 

County Air Quality Control Board (Air Board) to adopt amendments to 20.11.61 NMAC, 

Prevention ff Significant Deterioration. EHD also asks the Air Board to approve 

AQP Exhibit 7



 2 

submission of the amended 20.11.61 NMAC to the U.S. Environmental Protection 

Agency (EPA) for proposed incorporation into the New Mexico State Implementation 

Plan for Air Quality.  

I am testifying in favor of this proposed rulemaking, for the following reasons. 

 

LEGAL REQUIREMENTS 

 

 The proposed amended 20.11.61 NMAC is governed by specific federal legal 

requirements. In particular, the provisions governing state implementation of the 

Prevention of Signification Deterioration (PSD) permit program are contained in the 

CFR Title 40, Protection of Environment, Part 51, Requirements for Preparation, 

Adoption, and Submittal of Implementation Plans, Subpart I, Review of New Sources and 

Modifications, Section 166, Prevention of Significant Deterioration of Air Quality. The 

provisions governing direct federal implementation of PSD are found at Title 40, 

Protection of Environment, Part 52, Approval and Promulgation of Implementation 

Plans, Subpart A, General Provisions, Section 21, Prevention of Significant 

Deterioration of Air Quality. To implement PSD program requirements under federal 

provisions, the Air Board has previously adopted the existing version of 20.11.61 

NMAC, Prevention of Significant Deterioration. 

A PSD program sets a maximum amount of new air pollution that can legally be 

emitted in an area that is in attainment with a NAAQS. The goal is to prevent 

deterioration of the air quality from becoming “significant.” Under a PSD program, 

whenever a new major source of a NAAQS pollutant is being constructed in an 
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attainment area, or an existing major source is undergoing a major modification, that 

source must obtain a PSD permit. That permit requires a demonstration, based on 

monitoring and modeling, that the source will not add more than the legally allowed 

amount of pollution to the air. 

In addition to the above federal provisions, state and local law is also applicable 

to the proposed amended 20.11.61 NMAC, Prevention of Significant Deterioration. The 

New Mexico Air Quality Control Act (Air Act), NMSA 1978, Sections 74-2-4 and 74-2-

5.B(1) [1967 as amended through 2007] authorizes and requires the Air Board to adopt, 

promulgate, publish, amend, and repeal air quality regulations. The Air Act, NMSA 

1978, Section 74-2-5.B(2), also authorizes and requires the Air Board to adopt air quality 

plans. Under the Air Act, NMSA 1978, Section 74-2-6(B), a public hearing of the Board 

must be held before any regulation or emission control requirement can be adopted. 

Similarly, the Board is authorized and required to adopt, promulgate, publish, amend, and 

repeal air quality regulations and adopt plans under: City of Albuquerque Ordinances, 

Section 9-5-1-4(B); Bernalillo County Ordinances, Section 30-33(b). Local ordinances 

also require regulations and plans to be adopted only after a hearing of the Air Board, 

per: City of Albuquerque Ordinances, Section 9-5-1-6; Bernalillo County Ordinances, 

Section 30-35. 

The process of amending the local PSD regulation for submission to EPA as a 

proposed SIP revision is governed by specific procedural requirements in federal law. 

The Clean Air Act, Section 110(I), requires that proposed SIP revisions be adopted after 

reasonable notice and public hearing. Additional specific procedural requirements regarding 

notice and hearing are laid out in the Code of Federal Regulations, 40 CFR § 51.102 and 40 

CFR, Part 51, Appendix V, paragraph 2.1(g).  
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To demonstrate compliance with federal, state, and local procedural requirements in 

regard to the currently proposed 20.11.61 NMAC rulemaking by the Board, EHD is 

presenting the following: as AQP Exhibit 1, the Public Review Draft of the proposed 

20.11.61 NMAC; as AQP Exhibit 1a, EHD’s petition for this rulemaking; as AQP Exhibit 1b, 

the email notice of the petition; as AQP Exhibit 4, draft minutes of the Board’s March 11, 

2015 meeting, at which it approved EHD’s request for this hearing; as AQP Exhibits 5a, 5b, 

and 5c, legal notices for this hearing; as AQP Exhibit 6, the draft agenda for the Board 

meeting and hearings scheduled for April 30, 2015. The rulemaking for the proposed 

amended 20.11.61 NMAC has been undertaken in accordance with the local regulation 

governing rulemaking proceedings, 20.11.82 NMAC, Rulemaking Procedures -- Air 

Quality Control Board.  

 

EPA REGULATORY ACTION LEADING TO THIS RULEMAKING 

 

The proposed amended 20.11.61 is required by several EPA rulemakings in recent 

years, which revised the Code of Federal Regulations as it applies to PSD. Because of 

these revisions, state and local air quality jurisdictions were legally required to amend 

their own PSD regulations to conform to federal requirements. EPA’s new requirements 

were promulgated from 2008 to 2012, when EPA rulemaking resulted in extensive 

changes to PSD provisions relating to control of greenhouse gasses, fugitive emissions, 

and fine particulate matter less than 2.5 microns in diameter, or “PM2.5.”  

The Air Board responded to EPA’s rulemakings on PSD by adopting a series of 

amendments to 20.11.61 NMAC and submitting those amendments to EPA for proposed 

incorporation into the overall New Mexico SIP. The most recent such amendments 
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consisted of extensive revisions to 20.11.61 NMAC adopted by the Board at a hearing on 

April 10, 2013. These amendments made changes to 20.11.61 NMAC, Sections 2, 5, 6, 7, 

10, 11, 12, 14, 15, 18, 20, 23, 24, 27, 29 and 30. The amended regulation, which is the 

current version, took effect locally May 13, 2013. The Board also approved submission 

of the amended version to EPA for review and proposed approval. On July 26, 2013, 

New Mexico Environment Secretary Ryan Flynn submitted the amended 20.11.61 

NMAC to EPA as a proposed revision to the New Mexico SIP.  

Further details on previous PSD rulemaking by EPA is available in records related 

to the Board’s April 2013 hearing adopting the current 20.11.61 NMAC. These records 

are shown as AQP Exhibits 8a through 8f.  

 

DESCRIPTION OF THE PROPOSED AMENDMENTS 

AND EPA’S RATIONALE 

 

Recently, EPA began its review of the proposed SIP revision submitted with 

Board approval in 2013. As part of this review, on February 12, 2015, EPA contacted the 

Environmental Health Department, Air Quality Program, asking for additional 

amendments to two particular portions of the proposed SIP revision submitted in 2013 

(thus requiring two amendments to the currently effective local PSD regulation). These 

portions are found in the currently effective 20.11.61.7(CCC) NMAC and 20.11.61.11(B) 

NMAC. EPA stated that these provisions are not consistent with current federal PSD 

regulations and policy. On February 17, 2015, EPA contacted EHD to ask for an 

additional amendment to a portion of the proposed SIP revision submitted in 2013 (thus 
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requiring a further amendment to the currently effective local PSD regulation). This 

additional portion is found in the currently effective 20.11.61.11(C) NMAC. This 

provision also, EPA states, is not consistent with current federal PSD regulations and 

policy. EPA’s communications with the Department are shown as AQP Exhibits 2a and 

2b.  

EPA’s basis for the requested revision to the currently effective version of 

20.11.61.7(CCC) NMAC is as follows. That provision includes language deferring the 

date at which certain pollutant sources are subject to PSD regulation of greenhouse 

gasses. This deferral is applied to sources that emit carbon dioxide resulting from the 

combustion of biofuels, or the combustion or decomposition of certain organic material. 

EPA refers to this deferral as the “biogas deferral.” EPA notes that a federal court has 

vacated the biogas deferral regulation promulgated by EPA on July 20, 2011. The court 

decision was Center for Biological Diversity v. Environmental Protection Agency, 722 

F.3d 401 (D.C. Cir. 2013). The text of this court decision and opinion is shown as AQP 

Exhibit 9. Because the court vacated the rule, 20.11.61.7(CCC) NMAC is no longer 

consistent with federal regulations. Therefore, EPA has requested that the federal 

regulation be amended to remove language relating to a biogas deferral and bring the 

regulation up to date. The Air Quality Program’s proposed draft of a revised 20.11.61 

NMAC will carry out this amendment as requested by EPA. 

The basis for the two other amendments requested by EPA is as follows. EPA 

states that the currently effective versions of 20.11.61.11(B) and 20.11.61 11(C) NMAC 

are inconsistent with federal regulations found in 40 CFR § 51.166, regarding 

applicability of PSD regulations to a permitted source. EPA states that this provision in 
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the CFR requires 20.11.61(B) and (C) NMAC to expressly include a citation to the public 

notice provisions appearing later in the same regulation, at 20.11.61.21(A) NMAC. The 

currently effective local versions of these two provisions do not include such a citation.  

EPA further notes that the versions of 20.11.61.11(B) and (C) NMAC in effect 

prior to the Air Board’s amendments on April 10, 2013 were consistent with the federal 

regulation at 40 CFR § 51.166. Therefore, the Air Quality Program’s proposed draft of a 

revised 20.11.61 NMAC would revert the two provisions to their former versions. At the 

time the Board adopted the current version in April 2013, EHD supported the current 

language as clarifying PSD applicability provisions in the regulation. The current version, 

EHD concluded at the time, contained more specific language describing which particular 

PSD requirements applied or did not apply to a particular source. EHD had no indication 

at that time from EPA or elsewhere of any inconsistency with federal regulations; EPA 

did not point out such an inconsistency in its review. However, EPA’s review in 2015 did 

in fact uncover such inconsistencies. The proposed amended 20.11.61 NMAC would 

remove them. 

 

EPA PARALLEL PROCESSING OF THE PROPOSED AMENDMENTS 

 

EPA has informed EHD that a procedure known as “parallel processing” is 

available in this instance in order to expedite EPA’s review of the proposed amended 

20.11.61 NMAC. Parallel processing allows EPA to review a proposed SIP revision by a 

state or local air authority while that authority is itself engaged in rulemaking, prior to 

completion of the state or local rulemaking process. This approach differs from the 
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normal SIP revision procedure, in which EPA’s final review of a proposed SIP revision 

occurs only after the state or local air authority first completes its rulemaking proceeding 

before submitting a proposed SIP revision to EPA. Parallel processing must be initiated 

by a request to EPA from the governor of a state or the governor’s designee. EPA utilizes 

parallel processing for proposed SIP revisions that are expected to be non-controversial 

and will not be further amended during the state or local rule-making process. Parallel 

processing is provided for in Appendix V, Section 2.3 of 40 CFR, Part 51. EPA’s email 

to EHD describing this process is shown as AQP Exhibit 3a.  

Following consultations with EPA on the nature of parallel processing, EHD 

initiated a request to EPA for the use of this process in regard to the proposed amended 

20.11.61 NMAC. The Director of EHD contacted the Governor of New Mexico’s 

designee for SIP-related submissions to EPA, New Mexico Environment Department 

Cabinet Secretary Ryan Flynn, asking that Secretary Flynn make a request to EPA for 

parallel processing. This letter is shown as AQP Exhibit 3b. Secretary Flynn responded 

by sending a letter to EPA requesting parallel processing. This letter is shown as AQP 

Exhibit 3c. Parallel processing by EPA of the proposed amended 20.11.61 NMAC is 

underway. Prior to EHD’s request to EPA to begin that process, EHD consulted with 

EPA in formulating its proposed draft of a new regulation, thereby satisfying EHD’s 

customary practice of submitting a draft regulation to EPA for comment prior to local 

rulemaking. I will discuss the involvement of other stakeholders later in my testimony.  
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IMPACT OF THE PROPOSED AMENDMENTS 

 

EPA attaches particular urgency to submission of an amended 20.11.61 NMAC as 

a proposed SIP revision. This urgency is due in part to the need for EPA to clear its 

backlog of proposed SIP revisions. Revisions to the local PSD regulation are an 

important component in the multi-year work plan, agreed to by EHD and EPA, to address 

EPA’s backlog of proposed SIP revisions.  

Another reason for the urgency of adopting the proposed amended 20.11.61 

NMAC is that such action will enable EPA to complete its review of the more extensive 

PSD amendments submitted to EPA as a proposed SIP revision in 2013. Once EPA has 

approved that revision, the local PSD permit program will be EPA approved in its 

entirety.  

In addition, having an EPA approved PSD program is legally necessary in order 

for EPA to approve three other pending SIP revisions that must undergo EPA review. 

One is an Infrastructure SIP for the 2010 National Ambient Air Quality Standards 

(NAAQS) for nitrogen dioxide (NO2), adopted by the Air Board on June 12, 2013 and 

submitted to EPA in July 2013. A second pending SIP revision is an Infrastructure SIP 

for the 2008 NAAQS for lead, adopted by the Board on January 11, 2012 and submitted 

to EPA in May 2012. The third pending SIP revision is an Infrastructure SIP for the 2010 

NAAQS for sulfur dioxide, which is the subject of a separate rulemaking petition to this 

Board. Under EPA’s interpretation of Clean Air Act Infrastructure SIP requirements, 

EPA can’t approve these three Infrastructure SIPs until it first fully approves the local 
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PSD program. Background on EPA’s interpretation of Clean Air Act Infrastructure SIP 

requirements regarding PSD is available in EPA’s guidance on preparation of an 

Infrastructure SIP, shown as AQP Exhibit 10. 

EHD does not anticipate any adverse impact on local sources resulting from 

adoption of the amended 20.11.61 NMAC. In part, this is because the proposed 

amendments are procedural, not substantive. They alter language in the regulation to 

align with federal regulations, but they do not require a regulated source to alter its 

behavior.  

In addition, the local PSD regulation applies to only a very narrow category of 

sources, and so is rarely triggered. In particular, the regulation applies to construction 

projects that build or modify a major (i.e. potentially very large) stationary source of air 

pollutants in a NAAQS attainment area for one or more of those pollutants. Historically, 

such construction projects have seldom occurred locally. Only two PSD permits have 

been issued since 1977 in the local area. The first was on May 9, 1977, at a time when the 

local PSD program was still administered by the U.S. Environmental Protection Agency. 

On that date, EPA Region 6 issued a PSD permit for the Portland cement manufacturing 

facility currently operating in Tijeras, New Mexico. This facility is owned by Groupo 

Cementos Chihuahua and is known as the GCC Rio Grande, Inc. - Tijeras Plant. Its 1977 

PSD permit was issued for construction of a finish mill at the plant, which was already in 

existence at the time. The second local issuance of a PSD permit, this time by the 

Environmental Health Department, occurred on March 9, 1998. This permit was for new 

construction to build a 150 megawatt simple cycle turbine electric generating station near 

the northeast corner of Rio Bravo and Broadway Blvd. SE in Albuquerque, New Mexico. 
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This station exists today and is known as the Rio Bravo Generating Station, owned by 

Public Service Company of New Mexico. 

 

STAKEHOLDER REVIEW  

 

In view of the previously noted urgency of the proposed amendments to 20.11.61 

NMAC, and the non-substantive nature of the proposed amendments, EHD did not 

pursue its usual internal process of circulating a review draft of the proposed amended 

regulation prior to EHD’s petition for rulemaking. That internal process is not required 

under the Air Board’s rulemaking regulation, 20.11.82 NMAC. As an alternative, EHD 

decided, after consultation with EPA, to solicit stakeholder comments as part of the 

rulemaking procedures required under 20.11.82 NMAC. EHD pursued this approach in 

order to expedite the urgent rulemaking at EPA’s request. Under the 20.11.82 NMAC 

procedures, stakeholders were afforded ample opportunity to comment on the proposed 

amended 20.11.61 NMAC by: circulation of the Public Review Draft (attached to EHD’s 

petition for rulemaking), which is open to public comment; legal notice of the rulemaking 

hearing, which also makes the public aware of opportunities to comment; and the holding 

of the hearing itself, at which members of the public have further opportunity to 

comment. In sending notices of the above rulemaking actions, EHD specifically notified 

stakeholders likely to have an interest in amendments to the local PSD regulation, 

including PSD permit holders, environmental consultants and consulting organizations, 

Title V permit holders, and Synthetic Minor sources. 
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At the time of submission of this testimony as an exhibit attached to EHD’s 

Notice of Intent, EHD has received no comment from any stakeholder on the proposed 

amended regulation.  

That concludes my testimony, and I stand with my colleagues from the EHD Air 

Quality Program for questions.  
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Date:   April 10, 2013 (Wednesday) 
Time:  5:30 p.m. 

General inquires regarding this agenda may be directed to Elizabeth Jones (505) 768-2601 
(ejones@cabq.gov). 
For documents related to each agenda item, please go to http://www.cabq.gov/airquality/air-
quality-control-board/events/air-quality-control-board-meeting-april-10-2013/  

Location:  
Vincent E. Griego Chambers  
Albuquerque-Bernalillo County 
Government Center 
One Civic Plaza NW 
Albuquerque, NM  87102 

Hearing 

Proposal to Amend 20.11.60 NMAC, Permitting In Nonattainment Areas; 20.11.61 NMAC, 
Prevention Of Significant Deterioration; and 20.11.42 NMAC, Operating Permits. The 

Amendments to 20.11.42 NMAC Are Proposed as a Revision to the Title V Operating Permit 
Program, and the Amendments to 20.11.60 NMAC and 20.11.61 NMAC Are Proposed As a 

Revision to the New Mexico State Implementation Plan for Air Quality (SIP) - (AQCB Petition 
No. 2013-1). 

Regular Monthly Meeting Draft Agenda 

CALL TO ORDER 

Item #1 Approval of Agenda (Chair) 

Item #2 Approval of March 13, 2013 Meeting Minutes (Chair) 

PUBLIC COMMENT 

Public Comment will be limited to items unrelated to Action Items on the   
Agenda.  Comments related to Action Items will be heard when the Item is heard. 

ACTION ITEMS 

Item #3 Decision on Proposal to Amend 20.11.60 NMAC, Permitting In Nonattainment  
Areas; 20.11.61 NMAC, Prevention Of Significant Deterioration; and 20.11.42  
NMAC, Operating Permits. The Amendments to 20.11.42 NMAC Are Proposed  
as a Revision to the Title V Operating Permit Program, and the Amendments to  
20.11.60 NMAC and 20.11.61 NMAC Are Proposed As a Revision to the New  
Mexico State Implementation Plan for Air Quality (SIP) - (AQCB Petition No.  
2013-1, Resolution # 2013-2) – Neal Butt, EH Scientist, AQD 

Item #4 Election of Chair and Vice Chair for 2013-2014 (Chair) 

AA LL BB UU QQ UU EE RR QQ UU EE -- BB EE RR NN AA LL II LL LL OO   CC OO UU NN TT YY  
AA II RR   QQ UU AA LL II TT YY   CC OO NN TT RR OO LL   BB OO AA RR DD   

Chair, Dona Upson, M. D., City Ms. Jane Cudney-Black, City 
Ms. Kelsey Curran, City  Mr. Jens Deichmann, County 
Robert Goldstein, M. D., County Dr. Naomi Kistin, County 
Mr. Jack Sullivan, City Non-voting members: BCPC Liaison-Dr. Lenton Malry; COA/EPC  

Liaison-vacant; Secretary to the Board-Ms. Margaret Nieto, COA/AQD 
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Item #5 Selection of Board members to serve as non-voting advisory member and 

alternate to Mid-Region Council of Governments (MRCOG) Transportation 
Program Task Group (TPTG) and Transportation Coordinating Committee (TCC) 

 (Chair) 
 
Item #6 Selection of Board member to serve as Liaison to the Governor’s Task Force on 

Environmental Justice (Chair) 
 
Item #7 Acceptance of Final 2011 Regional Sulfur Dioxide (SO2) Emissions and 

Milestone Report – Neal Butt, EH Scientist, AQD 
 
Item #8 Request for a hearing in the matter of the Petition to Adopt a State 

Implementation Plan (SIP) for NO2 to Address Sections 110(a)(1) and (2) of the 
Federal Clean Air Act (CAA), 42 U.S.C. § 7410(a)(1) and (2), hereafter referred 
to as the “NO2 Infrastructure SIP” (AQCB Petition No. 2013-3) – Neal Butt, EH 
Scientist, AQD  

  
Item #9 Request for a hearing in the matter of the Petition to Amend the State Boards 

State Implementation Plan (SIP) to Satisfy the Requirements of the Clean Air Act 
Section 128(a)- State Boards [§7428, U.S.C.A.]; hereafter referred to as the “State 
Boards SIP Revision”  (AQCB Petition No. 2013-4) – Neal Butt, EH Scientist, 
AQD 

 
REPORTS Division Report.  Staff available for questions.    
 
OTHER BUSINESS 
 
Item #10 Notification of Order Dismissing the Hearing on the Merits Regarding the Denial  
  of a Wood Burning Exemption, Michael S. Fulp, Petitioner (AQCB Petition No.  
  2013-2) – Bill Grantham, Attorney for the AQCB (held over from March 13,  
  2013 AQCB meeting agenda) 
 
ADJOURNMENT 
 
NEXT SCHEDULED BOARD MEETING:   May 8, 2013 5:30 p.m. 
 
Members of the public who wish to address the Board, may do so by signing up with the Board Clerk and indicating 
either the agenda item they intend to address, or whether they wish to make a general public comment.  Sign up 
must occur prior to the Board’s consideration of each item.  Each person will be given up to two minutes to speak. 
 
**Notice to persons with disabilities: If you have a disability and require special assistance to participate in this 
process, please call 311 (Voice) and special assistance will be made available to you to receive any public meeting 
documents, including agendas and minutes.  TTY users may request special assistance by calling 1-800-659-
8331.** 
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SUSANA MARTINEZ 
Governor 

JOHN A. SANCHEZ 
Lieutenant Governor 

July 26, 2013 

Mr. Ron Curry 
Regional Administrator 

NEW MEXICO 
ENVIRONMENT DEPARTMENT 

Office of the Secretary 

Harold Runnels Building 

1190 Saint Francis Drive (87 505) 

P.O. Box 5469, Santa Fe, NM 87502 

Phone: (505) 827-2855 Fax: (505) 827-2836 

www.nmenv.state.nm.us 

U.S. Environmental Protection Agency, Region VI (6-RA) 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-2733 

RYAN FLYNN 
Cabinet Secretary 

BUTCH TONGATE 
Deputy Secretary 

Subject: Proposed revision to the New l\fexico State Implementation Plan for Air Quality 
(SIP) through the incorporation of an amended 20.11.60 NMAC, Permitting in 
Nonattainment Areas and 20.11.61 NMAC, Prevention of Significant Deterioration, and 
20.11.42, Operating Permits, as an update to the Title V Program 

Dear Mr. Curry: 

I am writing on behalf of Governor Susana Martinez to request approval of the attached 
documentation which will serve as the basis for a revision to the New Mexico SIP. Specifically, I am 
submitting documentation for the amended regulations, 20.11.60 NMAC, Permitting in Nonattainment 
Areas and 20.11.61 NMAC, Prevention of Significant Deterioration. In addition, I am requesting approval 
of an update to the Title V Program through the incorporation of an amended 20.11.42 NMAC, 
Operating Permits. All three of these rules apply exclusively to Bernalillo County, New Mexico. 

The Albuquerque Bernahllo County Air Quality Control Board (Air Board) adopted these 
amendments at their regular monthly meeting on April 10, 2013, following a public hearing held the 
same evening. The public hearing was held in accordance with the public notice, State laws and 
constitution, and public hearing requirements of 40 CFR 51.102. The amended regulations were 
filed with the NM State Records Center on April 12, 2013, and became effective locally on May 13, 
2013. To facilitate your review, two hard copies of this SIP submittal, along with three exact 
duplicates in electronic form are enclosed. I believe that the submitted materials provide adequate 
documentation to support the requested SIP revision. 

Protecting our Environment, Preserving the Enchantment 
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To facilitate your review and processing, the following materials are enclosed: 

1) SIP Completeness Checklist pursuant to 40 CFR 51; 

2) Hearing record, including transcript and exhibits; 

3) Comments and responses; 

4) The proposed SIP revision for 20.11.60 NMAC, 20.11.61 NMAC and Title V 

Program update for 20.11.42 NMAC adopted by the Air Board; and 

5) Other supporting documentation. 

Your favorable consideration of this request is appreciated. If you have any questions, please 
contact Mary Lou Leonard, Director of the Albuquerque Environmental Health Department 
(EHD), at (505) 768-2631. 

Ryan Fl 
Cabinet Secretary 

NM Environment Department 

cc: Honorable Susana Martinez, Governor, State of New Mexico 
Richard Goodyear, Acting Chief, Air Quality Bureau, NMED 
Mary Rose, Acting Manager, Environmental Protection Division, NMED 
Dr. Dona Upson, Chair, Albuquerque - Bernalillo County Air Quality Control Board 
Mary Lou Leonard, Director, Albuquerque Environmental Health Department 
Danny Nevarez, Acting Deputy Director, Albuquerque EHD 
Margaret Nieto, Control Strategies Section Supervisor, Air Quality Division, EHD 

Enclosures 



Ctr. for Biological Diversity v. Envtl. Prot. Agency, 722 F.3d 401 (D.C. Cir., 2013) 
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722 F.3d 401 

CENTER FOR BIOLOGICAL DIVERSITY, et al., Petitioners 

v. 

ENVIRONMENTAL PROTECTION AGENCY and Lisa Perez Jackson, Respondents 

American Forest & Paper Association, Inc., et al., Intervenors. 

Nos. 11–1101, 11–1285, 11–1328, 11–1336. 

United States Court of Appeals, 

District of Columbia Circuit. 

Argued April 8, 2013. 

Decided July 12, 2013. 

        [722 F.3d 403] 

On Petitions for Review of Administrative 

Action of the Environmental Protection Agency. 

Ann Brewster Weeks argued the cause for 

petitioners. With her on the briefs were Lisa J. 

Zak, Frank Rambo, Morgan Butler, Kevin P. 

Bundy, Vera P. Pardee, Brendan R. Cummings, 

David D. Doniger, Meleah A. Geertsma, and 

Nathaniel S.W. Lawrence. Jonathan F. Lewis 

entered an appearance. 

Perry M. Rosen, Attorney, U.S. Department of 

Justice, argued the cause for respondents. With 

him on the brief was Scott Jordan, Attorney, 

U.S. Environmental Protection Agency. 

Roger R. Martella Jr. argued the cause for 

respondent-intervenors. With him on the brief 

were Timothy K. Webster, Lisa E. Jones, Joel F. 

Visser, Charles H. Knauss, Shannon S. Broome, 

Norman W. Fichthorn, and Allison D. Wood. 

William R. Murray Jr. entered an appearance. 

D. Cameron Prell, Neal Cabral, and Lisa Sharp 

were on the brief for amicus curiae National 

Association of Clean Water Agencies in support 

of respondents. 

Before: HENDERSON, TATEL, and 

KAVANAUGH, Circuit Judges. 

Opinion for the Court filed by Circuit Judge 

TATEL. 

Concurring opinion filed by Circuit Judge 

KAVANAUGH. 

Dissenting opinion filed by Circuit Judge 

HENDERSON. 

        [722 F.3d 404] 

TATEL, Circuit Judge: 

        As part of its ongoing effort to limit the 

emission of greenhouse gases, the 

Environmental Protection Agency issued a rule 

deferring regulation of ―biogenic‖ carbon 

dioxide—non-fossil-fuel carbon dioxide sources 

such as ethanol—for three years. Citing 

scientific uncertainty over how to account for 

biogenic carbon dioxide's unique role in the 

carbon cycle, EPA justified this ―Deferral Rule‖ 

on the basis of the de minimis, one-step-at-a-

time, and administrative necessity doctrines. 

Several environmental groups now petition for 

review, arguing that EPA's invocation of these 

doctrines was arbitrary and capricious. For the 

reasons set forth below, we vacate the Deferral 

Rule. 

I. 

        Under the Clean Air Act, if EPA 

determines that an ―air pollutant ... may 

reasonably be anticipated to endanger public 

health or welfare,‖ 42 U.S.C. § 7521(a)(1), it 

must regulate that air pollutant under the 

Prevention of Significant Deterioration of Air 

Quality (PSD) and Title V permitting programs. 

See Coalition for Responsible Regulation, Inc. v. 

EPA, 684 F.3d 102, 132–44 (D.C.Cir.2012) (per 

curiam). The PSD program, which applies to 

areas of the country that are classified as in 

―attainment‖ or ―unclassifiable‖ for any national 

AQP Exhibit 9
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ambient air quality standard, 42 U.S.C. §§ 

7407(d)(1)(A), 7471, requires certain specified 

―major emitting facilit[ies],‖ such as iron and 

steel mills, to obtain state-issued construction 

permits if they have the potential to emit over 

100 tons per year (tpy) of ―any air pollutant,‖ 

and all other sources to obtain such permits if 

they have the potential to emit over 250 tpy, 

id.§§ 7475, 7479(1). Under the PSD program, 

sources need permits before starting a 

construction or modification project. See id.§§ 

7411(a)(4), 7475, 7479(2)(C). To obtain a PSD 

permit, covered sources must install the ―best 

available control technology‖ (BACT) for all 

regulated air pollutants—even for air pollutants 

whose emissions levels are insufficient to trigger 

the PSD permitting requirement. Id.§ 

7475(a)(4). In other words, if a source emits two 

regulated air pollutants—say sulfur dioxide and 

particulate matter—but triggers the PSD 

permitting requirement only because it emits 

500 tpy of sulfur dioxide, it must install BACT 

for both. The Title V program requires 

operational permits for stationary sources that 

have the potential to emit at least 100 tpy of any 

regulated air pollutant. See id. §§ 7661–7661f. 

        In response to the Supreme Court's decision 

in Massachusetts v. EPA, 549 U.S. 497, 127 

S.Ct. 1438, 167 L.Ed.2d 248 (2007), EPA 

published an Endangerment Finding for 

greenhouse gases—a ―well-mixed‖ and 

―aggregate‖ group of six gases, including carbon 

dioxide (CO2). Endangerment and Cause or 

Contribute Findings for Greenhouse Gases 

Under Section 202(a) of the Clean Air Act 

(―Endangerment Finding‖), 74 Fed.Reg. 66,496, 

66,499 (Dec. 15, 2009). Based on that finding, 

EPA issued a ―cascading series of greenhouse 

gas-related rules and regulations.‖ Coalition for 

Responsible Regulation, 684 F.3d at 114. 

Partnering with the National Highway Traffic 

Safety Administration, EPA first promulgated 

the Tailpipe Rule, which established motor-

vehicle emissions standards for greenhouse 

gases. See Light–Duty Vehicle Greenhouse Gas 

Emission Standards and Corporate Average 

Fuel Economy Standards; Final Rule, 75 

Fed.Reg. 25,324 (May 7, 2010). Because the 

―Tailpipe Rule automatically triggered 

regulation of stationary greenhouse gas emitters 

under‖ the PSD and Title V permitting 

programs, EPA then issued two rules ―phasing 

in stationary  

        [722 F.3d 405] 

source greenhouse gas regulation.‖ Coalition for 

Responsible Regulation, 684 F.3d at 115. In the 

Timing Rule, EPA concluded that major 

stationary emitters of greenhouse gases became 

subject to the PSD and Title V permitting 

requirements on January 2, 2011—the same date 

greenhouse gases were subjected to regulation 

under the Tailpipe Rule. See Reconsideration of 

Interpretation of Regulations That Determine 

Pollutants Covered by Clean Air Act Permitting 

Programs, 75 Fed.Reg. 17,004, 17,007 (Apr. 2, 

2010). And in the Tailoring Rule, EPA, 

recognizing that literal application of the PSD 

and Title V emissions thresholds would cover 

millions of sources, ―tailored‖ the statutory 

thresholds to ―reliev[e] [the] overwhelming 

permitting burden[ ] that would ... fall on 

permitting authorities and sources.‖ Prevention 

of Significant Deterioration and Title V 

Greenhouse Gas Tailoring Rule (―Tailoring 

Rule‖), 75 Fed.Reg. 31,514, 31,516 (June 3, 

2010). The Tailoring Rule staggers the 

applicability of the PSD and Title V permitting 

programs, ―starting with the largest [greenhouse 

gas] emitters.‖ Id. at 31,514. Under Step One of 

the Tailoring Rule, which became effective 

January 2, 2011, the PSD and Title V permitting 

programs apply only to ― ‗anyway‘ PSD [and 

Title V] sources, that is, sources that are subject 

to PSD [and Title V] anyway due to their 

emissions of conventional pollutants,‖ i.e., non-

greenhouse-gas pollutants. Id. at 31,567. Under 

Step Two of the Tailoring Rule, which became 

effective six months later, the PSD and Title V 

permitting programs apply to sources with the 

potential to emit specified amounts of 

greenhouse gases. See id. at 31,516. In Coalition 

for Responsible Regulation, Inc. v. EPA, this 

court upheld the Endangerment Finding and 

Tailpipe Rule as neither arbitrary nor capricious, 

concluded that the PSD and Title V permitting 

programs were unambiguously triggered when 
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EPA issued the Tailpipe Rule, and rejected 

challenges to the Timing and Tailoring Rules on 

standing grounds. See Coalition for Responsible 

Regulation, 684 F.3d at 113–14. 

        This case involves biogenic carbon dioxide 

emissions, which EPA defines as carbon dioxide 

emissions ―directly resulting from the 

combustion or decomposition of biologically-

based materials other than fossil fuels and 

mineral sources of carbon.‖ Deferral for CO2 

Emissions from Bioenergy and Other Biogenic 

Sources Under the Prevention of Significant 

Deterioration (PSD) and Title V Programs 

(―Deferral Rule‖), 76 Fed.Reg. 43,490, 43,493 

(July 20, 2011). Biogenic carbon dioxide 

emissions are generated from, among other 

things, ―the biological decomposition of waste in 

landfills, wastewater treatment[,] or manure 

management processes,‖ ―fermentation during 

ethanol production,‖ and the ―combustion of 

biological material, including all types of wood 

and wood waste, forest residue, and agricultural 

material.‖ Id. To use a familiar example, power 

plants running on coal emit fossil-fuel carbon 

dioxide whereas power plants burning 

feedstocks emit biogenic carbon dioxide. 

        Unlike fossil fuels that emit greenhouse 

gases only through human-induced combustion, 

biogenic sources emit carbon dioxide via both 

natural and anthropogenic processes. A forest 

fire, for example, will emit biogenic carbon 

dioxide regardless of whether it was sparked by 

lightning or as part of a clear-cutting operation. 

Dead trees emit carbon dioxide as part of the 

decomposition process. See Deferral for CO2 

Emissions From Bioenergy and Other Biogenic 

Sources Under the Prevention of Significant 

Deterioration (PSD) and Title V Programs: 

Proposed Rule (―Proposed Deferral Rule‖), 76 

Fed.Reg. 15,249, 15,252–54 (Mar. 21, 2011). 

        [722 F.3d 406] 

        Significantly for the issue before us, 

biogenic carbon dioxide has a ―unique role and 

impact ... in the carbon cycle.‖ Deferral Rule, 76 

Fed.Reg. at 43,496. ―Through relatively rapid 

photosynthesis, plants absorb CO2 from the 

atmosphere and add it to their biomass, which 

contains roughly 50% carbon by weight, through 

a process called sequestration.‖ Proposed 

Deferral Rule, 76 Fed.Reg. at 15,252. Carbon 

dioxide emitted by fossil-fuel combustion is 

reabsorbed over millennia, leading to a long 

carbon ―debt‖ period. By contrast, carbon 

dioxide released by biogenic sources will be 

sequestered when new plants are grown. The 

extent to which biogenic sources can serve as a 

carbon ―sink‖ will depend on the type of source 

and its life cycle. See id. at 15,252–54. Given 

biogenic carbon dioxide's role in the carbon 

cycle, many state and federal programs treat 

biofuels as ―renewable resources and promote 

bioenergy projects when they are a way to 

address climate change.‖ Deferral Rule, 76 

Fed.Reg. at 43,492. But to be clear, once carbon 

dioxide is released into the atmosphere, ―it is not 

possible to distinguish between the radiative 

forcing associated with a molecule of CO2 

originating from a biogenic source and one 

originating from the combustion of fossil fuel.‖ 

Proposed Deferral Rule, 76 Fed.Reg. at 15,254. 

In layman's terms, the atmosphere makes no 

distinction between carbon dioxide emitted by 

biogenic and fossil-fuel sources. 

        In the Tailoring Rule, EPA acknowledged 

that ―biomass or biogenic fuels and feedstocks 

could play [a role] in reducing anthropogenic 

[greenhouse gas] emissions.‖ Tailoring Rule, 75 

Fed.Reg. at 31,590–91. Yet responding to 

numerous requests that the Tailoring Rule 

exempt biogenic carbon dioxide emissions, EPA 

stated that because it ―ha[d] not analyzed the 

administrative burden of permitting projects that 

specifically involve biogenic CO2 emissions,‖ it 

would not take a ―final position‖ on whether an 

exemption or ―different treatment of biomass 

combustion‖ was warranted. Id. at 31,591. As a 

result, the Timing and Tailoring Rules require 

biogenic carbon dioxide sources to obtain PSD 

and Title V permits. 

        Shortly after promulgating the Tailoring 

Rule, EPA issued a Call for Information seeking 

technical and scientific information to 

―evaluat[e] different accounting approaches‖ for 

measuring biogenic carbon dioxide emissions. 
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Call for Information: Information on 

Greenhouse Gas Emissions Associated with 

Bioenergy an Other Biogenic Sources, 75 

Fed.Reg. 41,173, 41,174 (July 15, 2010). 

Specifically, EPA sought information about how 

to treat biogenic carbon dioxide sources 

differently for purposes of measuring the 

emissions that trigger the PSD and Title V 

permitting programs. For example, EPA 

requested comments on how to ―determin[e] the 

net impact on the atmosphere of CO2 emissions‖ 

and the ―appropriate spatial/geographic scale for 

conducting this determination.‖ Id. at 41,176. 

Then in March 2011, EPA, citing its ongoing 

efforts to understand the unique characteristics 

of biogenic carbon dioxide, issued a notice of 

proposed rulemaking seeking comment on 

whether it should defer regulation of these 

sources for a three-year period. SeeProposed 

Deferral Rule, 76 Fed.Reg. at 15,251. 

Simultaneously, it published a guidance 

document for determining BACT for biogenic 

carbon dioxide emissions from ―anyway‖ 

sources that were regulated under the PSD 

permitting program at Step One of the Tailoring 

Rule. See Office of Air and Radiation, U.S. 

EPA, Guidance for Determining Best Available 

Control Technology for Reducing Carbon 

Dioxide Emissions from Bioenergy Production 

(Mar.2011). 

        [722 F.3d 407] 

        Based on comments and studies received 

during the notice-and-comment period, and 

following up on the Call for Information, EPA 

issued a rule—the one challenged here—

postponing regulation of biogenic carbon 

dioxide sources for three years. In support of this 

so-called Deferral Rule, EPA repeatedly 

emphasized that ―the issue of accounting for the 

net atmospheric impact of biogenic CO2 

emissions is complex enough that further 

consideration ... is warranted.‖ Deferral Rule, 76 

Fed.Reg. at 43,492. It explained: 

        The information collected to this point 

underscores the complexity and uncertainty 

associated with accounting for biogenic 

emissions of CO2 and indicates that at present 

attempting to determine the net carbon cycle 

impact of particular facilities combusting 

particular types of biomass feedstocks would 

require extensive analysis and would therefore 

entail extensive workload requirements by many 

of the permitting authorities. In contrast to other 

sources of [greenhouse gas] emissions, these 

uncertainties and complexities are exacerbated 

because of the unique role and impact biogenic 

sources of CO2 have in the carbon cycle. 

Further, methodologies are not sufficiently 

developed to assure that various permitting 

authorities would be able to perform the 

necessary calculations reasonably and 

consistently to determine the net atmospheric 

impact in many, if not all, instances. 

Id. at 43,496. To dispel these uncertainties, EPA 

announced that ―[d]uring the three-year deferral 

period‖ it would ―conduct a detailed 

examination of the science associated with 

biogenic CO2 emissions from stationary 

sources.‖ Id. at 43,492. EPA justified the 

Deferral Rule by invoking three principles of 

administrative law: the de minimis, one-step-at-

a-time, and administrative necessity doctrines. 

See id. at 43,496–99. For instance, EPA 

reasoned that it would be a waste of resources to 

regulate a biogenic carbon dioxide source that 

has a de minimis impact on the net carbon cycle. 

See id. at 43,499. 

 

        The Deferral Rule exempts from regulation 

biogenic carbon dioxide sources that trigger the 

PSD and Title V permitting programs at Step 

Two of the Tailoring Rule. The rule 

accomplishes this by amending the regulatory 

definition of ―greenhouse gases‖ to exclude 

biogenic carbon dioxide. Thus, biogenic carbon 

dioxide sources that have the potential to emit 

over the statutory thresholds, as modified by the 

Tailoring Rule, need not obtain a PSD or Title V 

permit. See id. at 43,493. The so-called 

―anyway‖ sources that obtained PSD and Title V 

permits during Step One of the Tailoring Rule, 

however, must still install BACT for their 

biogenic carbon dioxide emissions. See id. at 

43,500–01. 



Ctr. for Biological Diversity v. Envtl. Prot. Agency, 722 F.3d 401 (D.C. Cir., 2013) 

       - 5 - 

        The Deferral Rule contains a sunset 

provision: absent further agency action, on July 

21, 2014, biogenic carbon dioxide will be 

regulated under the PSD and Title V programs, 

as modified by the Tailoring Rule. See id. at 

43,490, 43,507. Although the Deferral Rule is a 

temporary regulation, it functions, in effect, as a 

permanent exemption from the PSD permitting 

requirement for any biogenic carbon dioxide 

source constructed during the three-year deferral 

period. See id. at 43,499. Exempted sources 

would have to obtain PSD permits only if they 

undertake a modification project after the 

deferral period ends. See id. The Deferral Rule is 

also voluntary. ―Each state may decide if it 

wishes to adopt the deferral and proceed 

accordingly.‖ Id. at 43,502. At least one State, 

Massachusetts, is currently regulating biogenic 

carbon dioxide sources at Step Two of the 

Tailoring Rule. See Oral Arg. Tr. 3–4. 

        [722 F.3d 408] 

        Center for Biological Diversity and several 

other environmental organizations now petition 

for review. ―We review the actions of the EPA 

to determine whether they are ‗(A) arbitrary, 

capricious, an abuse of discretion, or otherwise 

not in accordance with law; (B) contrary to 

constitutional right, power, privilege, or 

immunity; [or] (C) in excess of statutory 

jurisdiction, authority, or limitations.‘ ‖ 

American Farm Bureau Federation v. EPA, 559 

F.3d 512, 519 (D.C.Cir.2009) (per curiam) 

(quoting 42 U.S.C. § 7607(d)(9)) (alternation in 

original). 

II. 

         Before considering the merits of 

petitioners' challenge, we must determine 

whether this case is ripe for review. See In re 

Aiken County, 645 F.3d 428, 434 (D.C.Cir.2011) 

(explaining that the ―ripeness doctrine, even in 

its prudential aspect, is a threshold inquiry‖). 

Under the prudential ripeness doctrine, invoked 

by our dissenting colleague, see dissenting op. at 

419–20, courts look at two factors in deciding 

whether to stay their hand: the ―fitness of the 

issues for judicial decision‖ and ―the extent to 

which withholding a decision will cause 

hardship to the parties.‖ American Petroleum 

Institute v. EPA, 683 F.3d 382, 387 

(D.C.Cir.2012) (internal quotation marks 

omitted). 

         The Deferral Rule satisfies the first factor 

because it functions as an exemption from the 

PSD permit requirement for those sources 

constructed during the deferral period. See supra 

at 407; Oral Arg. Tr. 13 (EPA conceding that the 

Deferral Rule permanently exempts sources 

constructed between July 2011 and July 2014). 

To be sure, once the deferral period ends, these 

sources' ―biogenic CO2 emissions would have to 

be appropriately considered in any applicability 

determinations ... conduct[ed] for future 

stationary source permitting purposes.‖ Deferral 

Rule, 76 Fed.Reg. at 43,499 (emphasis added). 

But under the PSD program, a source would be 

required to obtain a permit only for ―a major 

modification determination.‖ Id. Given this, the 

question before us is whether EPA may exempt 

certain biogenic carbon dioxide sources—not 

just the air pollutant itself—from the PSD 

program. This is the type of ―purely legal‖ and 

―sufficiently final‖ issue that is ―fit [ ] ... for 

judicial decision‖ and can be resolved without 

resort to the prudential ripeness doctrine. 

American Petroleum Institute, 683 F.3d at 387 

(internal quotation marks omitted). 

         Regarding the second factor, the parties 

will suffer hardship if we decline to decide this 

issue. We know from oral argument that a 

biogenic carbon dioxide source in Allendale, 

South Carolina, has been constructed without a 

PSD permit, meaning that it has emitted more 

pollution than it otherwise would have but for 

the Deferral Rule. See Oral Arg. Tr. 5–6, 10. 

There may well be other such sources. Our 

dissenting colleague principally relies on a 

March 2012 declaration for the proposition that 

the number of sources impacted by the Deferral 

Rule is negligible. But we have no idea how 

many biogenic carbon dioxide sources have 

been constructed since March 2012, nor do we 

have any basis for predicting how many 

biogenic carbon dioxide sources will be 

constructed during the next year. Because the 
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Deferral Rule authorizes certain sources to emit 

more pollutants than they would otherwise be 

allowed to under the Tailoring Rule, this dispute 

is ripe for review. 

III. 

         Petitioners argue that the Deferral Rule 

violates the Clean Air Act's plain language. 

They rely on the statute's definition 

        [722 F.3d 409] 

of ―major emitting facility‖: any ―stationary 

source[ ]‖ that ―emit[s], or ha[s] the potential to 

emit,‖ certain specified amounts of ―any air 

pollutant.‖ 42 U.S.C. § 7479(1). Because EPA 

regulates carbon dioxide as an ―air pollutant,‖ 

petitioners contend that the agency has no 

authority to exempt any sources of carbon 

dioxide, including biogenic sources, from the 

PSD permitting program. Acknowledging the 

scientific uncertainty about biogenic carbon 

dioxide's role in the carbon cycle, petitioners 

argue that EPA can regulate biogenic sources 

under the PSD permitting program while 

accounting for their unique qualities at the 

BACT stage. For its part, EPA believes that it 

has authority under the Clean Air Act to treat 

biogenic carbon dioxide sources differently 

because these sources have unique 

characteristics that were ―unquestionably 

unforeseen when Congress enacted [the] PSD‖ 

program. Respondent's Br. 40. This statutory 

analysis, however, appears nowhere in the 

Deferral Rule. Instead, the Deferral Rule rests on 

the de minimis, one-step-at-a-time, and 

administrative necessity doctrines. Because the 

―grounds upon which an administrative order 

must be judged are those upon which the record 

discloses that its action was based,‖ SEC v. 

Chenery Corp., 318 U.S. 80, 87, 63 S.Ct. 454, 

87 L.Ed. 626 (1943), the Deferral Rule must 

stand or fall on the merits of EPA's invocation of 

these doctrines. 

         We can easily reject EPA's use of the de 

minimis doctrine, which allows agencies to grant 

regulatory ―exemption[s] when the burdens of 

regulation yield a gain of trivial or no value.‖ 

Alabama Power Co. v. Costle, 636 F.2d 323, 

360–61 (D.C.Cir.1979). In the Deferral Rule, 

EPA stated that it had authority to exempt 

biogenic carbon dioxide sources that have ―a 

negligible or positive impact on the carbon cycle 

and net atmospheric CO2 levels.‖ Deferral Rule, 

76 Fed.Reg. at 43,499. In its appellate brief, 

however, EPA expressly disavows this doctrine, 

explaining that the Deferral Rule has a three-

year sunset provision whereas the de minimis 

doctrine ―is used to establish permanent 

exemptions.‖ Respondent's Br. 35. Given this 

concession, the Deferral Rule cannot be 

sustained under the de minimis doctrine. 

         The one-step-at-a-time doctrine, which 

EPA does defend, authorizes agencies to 

promulgate regulations in a piecemeal fashion. 

EPA explains that it is proceeding one-step-at-a-

time—that is, postponing regulation of biogenic 

carbon dioxide for three years-in order to give it 

time to study the science underlying these 

sources and determine its precise regulatory 

approach. SeeDeferral Rule, 76 Fed.Reg. at 

43,497 (―EPA has ... deferr[ed] the applicability 

of PSD and Title V to biogenic emissions of 

CO2 from stationary sources for only as long as 

necessary for EPA to complete the needed 

scientific study of these emissions, develop an 

accounting framework, and as appropriate 

conduct rulemaking specific to the unique nature 

and characteristics of these emission sources.‖). 

According to petitioners, however, federal 

agencies have no authority to invoke the one-

step-at-a-time doctrine ―to diverge from [a] clear 

statutory mandate,‖ and here, they argue, the 

Clean Air Act unambiguously requires 

regulation of all carbon dioxide from whatever 

source. Petitioners' Br. 56. But we need not 

decide whether the one-step-at-a-time doctrine 

can justify an agency's non-compliance with a 

clear statutory mandate or whether the Clean Air 

Act unambiguously requires the regulation of all 

carbon dioxide from whatever source because, 

as we shall explain, EPA's invocation of the one-

step-at-a-time doctrine was arbitrary and 

capricious. 

        [722 F.3d 410] 
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See Grand Canyon Air Tour Coalition v. FAA, 

154 F.3d 455, 477 (D.C.Cir.1998) (determining 

whether agency's reliance on the one-step-at-a-

time doctrine was arbitrary and capricious). 

         The one-step-at-a-time doctrine rests on 

the notion that ―[s]ince agencies have great 

discretion to treat a problem partially, we 

[sh]ould not strike down [a regulation] if it [is] a 

first step toward a complete solution.‖ City of 

Las Vegas v. Lujan, 891 F.2d 927, 935 

(D.C.Cir.1989). Eschewing a precise doctrinal 

test for invoking the doctrine, we have remarked 

that the one-step-at-a-time inquiry ―is in essence 

a pragmatic one.‖ National Association of 

Broadcasters v. FCC, 740 F.2d 1190, 1210 

(D.C.Cir.1984). We have observed that 

incremental regulation is especially appropriate 

in response to evolving economic and 

technological conditions. See id. at 1210–11. We 

have also imposed outer limits on the one-step-

at-a-time doctrine: ―it would be arbitrary and 

capricious for an agency simply to thumb its 

nose at Congress and say—without any 

explanation—that it simply does not intend to 

achieve a congressional goal on any timetable at 

all.‖ Grand Canyon Air Tour Coalition, 154 

F.3d at 477. Although the ―circumstances under 

which [an] agency may defer [regulation] ... are 

[in]capable of being captured in a single 

doctrine,‖ National Association of Broadcasters, 

740 F.2d at 1210, an agency invoking the one-

step-at-a-time doctrine must, at a minimum, 

articulate (1) what it believes the statute requires 

and (2) how it intends to achieve that goal. 

Otherwise, reviewing courts will have no basis 

for evaluating whether the agency is in fact 

taking ―a first step toward a complete solution.‖ 

City of Las Vegas, 891 F.2d at 935. EPA itself 

put it well: ―Courts will accept an initial step 

towards full compliance with a statutory 

mandate, as long as the agency is headed 

towards full compliance.‖ Deferral Rule, 76 

Fed.Reg. at 43,498. 

         In this case, however, EPA failed to 

explain in the Deferral Rule what ―full 

compliance‖ with the ―statutory mandate‖ 

means. Specifically, although the Deferral Rule 

spends pages explaining the scientific 

uncertainty about biogenic carbon dioxide 

sources, the additional research EPA plans to 

undertake, and why three more years of study 

are warranted, the rule—as opposed to EPA's 

brief here—nowhere offers an interpretation of 

the Clean Air Act that would allow the agency to 

treat biogenic carbon dioxide sources 

differently. This deficiency is not merely the 

result of scientific uncertainty. For example, this 

would be a very different case had the Deferral 

Rule interpreted the Clean Air Act as requiring 

permits only for biogenic carbon dioxide sources 

with an adverse impact on the net carbon cycle 

and explained that the agency had deferred 

regulation due to scientific uncertainty over 

which sources meet that standard. Under those 

circumstances, we could have determined 

whether EPA had correctly interpreted the 

statute and properly invoked the one-step-at-a-

time doctrine. Here, by contrast, we simply have 

no idea what EPA believes constitutes ―full 

compliance‖ with the statute. In other words, the 

Deferral Rule is one step towards ... what? 

Without a clear answer to that question, EPA has 

no basis for invoking the one-step-at-a-time 

doctrine. 

         EPA next invokes the administrative 

necessity doctrine, which permits an agency to 

―avoid implementing a statute ... by showing 

that attainment of the statutory objectives is 

impossible.‖ Sierra Club v. EPA, 719 F.2d 436, 

463 (D.C.Cir.1983). Under this doctrine, the 

agency must also adopt the narrowest feasible 

exemption. See id. (criticizing the agency  

        [722 F.3d 411] 

for failing to explore ―less taxing ways to 

enforce the law‖). 

         Emphasizing both the possibility that 

biogenic carbon dioxide sources might have a 

negligible impact on the net carbon cycle and 

the ―extensive workload of processing permit 

applications,‖ EPA found that requiring permits 

for these sources ―would frustrate the goals ... 

sought to [be] accomplish[ed] in the Tailoring 

Rule.‖ Deferral Rule, 76 Fed.Reg. at 43,496. In 

doing so, EPA rejected a proposed middle-
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ground option: requiring biogenic carbon 

dioxide sources to obtain permits but only if 

they fail to make ―any effort to take into account 

net carbon cycle impacts.‖ Id. Under this 

approach, all biogenic carbon dioxide sources 

that would have triggered the modified statutory 

thresholds would have had to take some steps to 

reduce their emissions, either voluntarily to 

avoid the PSD permit requirement or by 

installing BACT as a condition of obtaining a 

permit. EPA rejected this approach because it 

―could result in regulation of sources with trivial 

or positive impacts on the net carbon cycle.‖ Id. 

        Without deciding whether the middle-

ground option could pass muster under the 

statute, we agree with petitioners that EPA's 

rejection of that option was arbitrary and 

capricious. EPA has conceded ―the possibility ... 

that more detailed examination of the science of 

biogenic CO2 will demonstrate that ... some 

biogenic feedstocks ... have a significant impact 

on the net carbon cycle.‖ Id. at 43,498 (emphasis 

added). As to these sources, the middle-ground 

option would have had the practical effect of 

reducing their emissions; by contrast, the 

Deferral Rule, which functions as a permanent 

exemption, does not. EPA's reason for rejecting 

the middle-ground option—that it would 

regulate biogenic sources with a trivial impact—

though perhaps accurate, is thus non-responsive. 

Given EPA's obligation to adopt the narrowest 

exemption possible, it should have explained 

why it rejected an option that would have 

reduced emissions from sources the Deferral 

Rule permanently exempts. See Sierra Club, 719 

F.2d at 464 (remanding regulation because there 

was ―no evidence that EPA ha[d] adequately 

explored ... regulatory alternatives‖). 

        This omission is especially troublesome 

because EPA has demonstrated that, 

notwithstanding the scientific uncertainty about 

measuring biogenic carbon dioxide emissions at 

the PSD applicability stage, the unique 

characteristics of these sources can be factored 

in at the BACT stage. The Deferral Rule still 

requires ―anyway‖ sources that obtained PSD 

permits under Step One of the Tailoring Rule to 

regulate biogenic carbon dioxide emissions. To 

assist those sources and permitting authorities in 

developing BACT standards, EPA issued a 

detailed thirty-three page report on biogenic 

carbon dioxide. Presumably, permitting 

authorities are able to handle the scientific 

complexity of regulating biogenic carbon 

dioxide as to these ―anyway‖ sources. 

Furthermore, since the Deferral Rule is 

voluntary, States may regulate biogenic carbon 

dioxide sources under Step Two of the Tailoring 

Rule. Indeed, Massachusetts is currently doing 

just that. 

         Finally, for the first time in its brief, EPA 

relies on the absurd results doctrine, which 

embodies ―the long-standing rule that a statute 

should not be construed to produce an absurd 

result.‖ Mova Pharmaceutical Corp. v. Shalala, 

140 F.3d 1060, 1068 (D.C.Cir.1998). As EPA 

sees it, because ―emissions of CO2 derived from 

certain forms of biomass may not only fail to 

endanger public health and welfare, but in fact 

may benefit the public by reducing the net 

emissions of CO2,‖ Respondent's Br. 59, it 

would run  

        [722 F.3d 412] 

afoul of congressional intent to regulate them. 

Responding to petitioners' contention that EPA's 

reliance on the absurd results doctrine is post 

hoc, the agency points to several passages in the 

Deferral Rule that mention the doctrine. These 

references fall into two groups. The first, and by 

far the larger, appears in a summary of the 

Tailoring Rule's legal reasoning. According to 

EPA, the Deferral Rule fully incorporates the 

Tailoring Rule's rationales, including the absurd 

results doctrine. See Respondent's Br. 59. But 

the Deferral Rule cannot rest on the Tailoring 

Rule's invocation of the absurd results doctrine 

for a simple reason: the two rules are aimed at 

different absurd results. The Tailoring Rule was 

intended to alleviate the crushing administrative 

burden on permitting authorities and sources, 

seeTailoring Rule, 75 Fed.Reg. at 31,547; the 

Deferral Rule, by contrast, was intended to avoid 

regulation of biogenic carbon dioxide sources 

that have a negligible impact on the net carbon 

cycle. The second group, which appears in a 
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section justifying the Deferral Rule itself, 

mentions the absurd results doctrine only by 

analogy to the de minimis and administrative 

necessity doctrines. These passing references, 

however, fall far short of satisfying EPA's 

―fundamental‖ obligation to ―set forth the 

reasons for its actions.‖ Northeast Maryland 

Waste Disposal Authority v. EPA, 358 F.3d 936, 

949 (D.C.Cir.2004) (per curiam). For these 

reasons, we agree with petitioners that EPA's 

reliance on the absurd results doctrine is indeed 

post hoc. See Calpine Corp. v. FERC, 702 F.3d 

41, 46 (D.C.Cir.2012) (explaining that an 

―agency decision[ ] may not be affirmed on 

grounds not actually relied upon by the 

agency‖). 

        Because the Deferral Rule cannot be 

justified under any of the administrative law 

doctrines relied on by EPA, this opinion, 

contrary to our dissenting colleague's 

suggestion, see dissenting op. at 419, leaves for 

another day the question whether the agency has 

authority under the Clean Air Act to 

permanently exempt biogenic carbon dioxide 

sources from the PSD permitting program. If 

and when EPA adopts a permanent exemption 

for some or all biogenic carbon dioxide sources, 

we will have the benefit of three years of 

scientific study, as well as fully briefed and 

contextualized arguments about EPA's authority 

under the Clean Air Act. 

IV. 

        For the foregoing reasons, we grant the 

petitions for review and vacate the Deferral 

Rule. 

        So ordered. 

KAVANAUGH, Circuit Judge, concurring: 

        Under this Court's recent precedent in 

Coalition for Responsible Regulation, Inc. v. 

EPA, this should be an easy case. The primary 

question presented is whether EPA has statutory 

authority to issue the Deferral Rule and thereby 

temporarily exempt biogenic carbon dioxide 

from the PSD and Title V permitting programs. 

In my view, the answer is no. This Court has 

ruled that the statute requires pre-construction 

and operating permits for stationary sources that 

emit or have the potential to emit certain 

specified amounts of an air pollutant, including 

carbon dioxide. There is zero basis in the text of 

the Clean Air Act for EPA to distinguish 

biogenic carbon dioxide from other sources of 

carbon dioxide that EPA is required (under our 

precedent) to regulate for purposes of the PSD 

and Title V permitting programs. See Coalition 

for Responsible Regulation, Inc. v. EPA, 684 

F.3d 102, 132–44 (D.C.Cir.2012). 

        [722 F.3d 413] 

        As a policy matter, EPA may have very 

good reasons to temporarily exempt biogenic 

carbon dioxide from the PSD and Title V 

permitting programs. But Congress sets the 

policy in the statutes it enacts; EPA has 

discretion to act only within the statutory limits 

set by Congress. The statute does not give EPA 

the authority to distinguish a stationary source's 

emissions of biogenic carbon dioxide from 

emissions of other forms of carbon dioxide for 

purposes of these permitting programs.1 

        EPA cites three administrative law 

doctrines that, according to EPA, give it 

authority to grant the temporary exemption. But 

in addition to the reasons given in Judge Tatel's 

opinion for the Court, which I join in full, I 

would say that none of those doctrines applies in 

this case for an even more fundamental reason: 

The doctrines do not trump the fact that EPA 

simply lacks statutory authority to distinguish 

biogenic carbon dioxide from other forms of 

carbon dioxide for purposes of the PSD and 

Title V permitting programs. 

        First, EPA relies on the one-step-at-a-time 

doctrine, which allows an agency to take 

incremental steps toward achieving a statutory 

mandate if taking incremental steps is consistent 

with the statutory text. See Grand Canyon Air 

Tour Coalition v. FAA, 154 F.3d 455, 477–78 

(D.C.Cir.1998) (rule not arbitrary and capricious 

because it would achieve statutory mandate in 

conjunction with other proposed rules within a 
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reasonable timeframe). An agency typically 

invokes that doctrine in response to a claim that 

an agency is exercising its statutory discretion in 

an arbitrary and capricious manner. 

        But EPA has no such statutory discretion 

here. Under the statute as this Court has 

interpreted it, EPA must regulate carbon dioxide 

under the PSD and Title V permitting programs. 

Coalition for Responsible Regulation, 684 F.3d 

at 144 (Clean Air Act ―requires PSD and Title V 

permits for major emitters of greenhouse 

gases‖). And there is no basis in the statute for 

distinguishing biogenic carbon dioxide from 

other forms of carbon dioxide. 

        Second, EPA cites the administrative 

necessity doctrine, which can excuse agency 

non-compliance with a statute if the agency 

lacks sufficient funds or resources. See Alabama 

Power Co. v. Costle, 636 F.2d 323, 359 

(D.C.Cir.1979) (shortage of funds, of ―time, or 

of the technical personnel needed to administer a 

program‖ grants agency authority ―to cope with 

the administrative impossibility of applying the 

commands of the substantive statute‖). But EPA 

has the funds and resources to apply the PSD 

and Title V programs to biogenic carbon 

dioxide. Indeed, in the Deferral Rule, EPA 

acknowledged that it has the resources to ―apply 

PSD and Title V to all facilities with biogenic 

CO2 emissions that emit at or above the 

Tailoring Rule thresholds.‖ 76 Fed.Reg. 43,490, 

43,496 (July 20, 2011). 

        EPA decided against that option, however, 

because EPA thought it might be bad policy. 

Specifically, EPA said that ―it is conceivable 

that as a result of the scientific examination of 

biogenic CO2 emissions, [EPA] could conclude 

that the net carbon cycle impact for some 

biomass feedstocks is trivial, negative, or 

positive.‖ Id. EPA reached that conclusion 

because it thinks that regrowth of plant life—and 

the resulting 

        [722 F.3d 414] 

recapture of carbon dioxide—might ―offset‖ 

emissions of biogenic carbon dioxide. But the 

statute forecloses that kind of ―offsetting‖ 

approach because the statute measures emissions 

from stationary sources that ―emit‖ (or have the 

potential to emit) air pollutants. See42 U.S.C. §§ 

7475(a), 7479(1). The statute does not allow 

EPA to exempt those sources' emissions of a 

covered air pollutant just because the effects of 

those sources' emissions on the atmosphere 

might be offset in some other way. 

        Relatedly, EPA suggests that it has 

appropriately balanced the costs and benefits of 

regulating biogenic carbon dioxide under the 

PSD and Title V programs. But EPA is not 

permitted to substitute its view of the costs and 

benefits of regulation for Congress's view of the 

costs and benefits of regulation. See Sierra Club 

v. EPA, 719 F.2d 436, 462 (D.C.Cir.1983) (EPA 

not permitted to create exemption ―based upon 

its perceptions of the costs and benefits of 

enforcing the law‖); Alabama Power Co., 636 

F.2d at 357 (―[T]here exists no general 

administrative power to create exemptions to 

statutory requirements based upon the agency's 

perceptions of costs and benefits.‖). Allowing an 

agency to substitute its own policy choices for 

Congress's policy choices in this manner would 

undermine core separation of powers principles. 

The Constitution gives Congress the legislative 

power to set policy in the first instance, and 

agencies then must act within those statutory 

boundaries—even if the agency believes it 

possesses expertise or policy views superior to 

Congress's. See Federal Power Commission v. 

Texaco, 417 U.S. 380, 400, 94 S.Ct. 2315, 41 

L.Ed.2d 141 (1974) (agencies cannot use 

administrative necessity ―to overturn 

congressional assumptions embedded into the 

framework of regulation‖ by Congress); Natural 

Resources Defense Council, Inc. v. Costle, 568 

F.2d 1369, 1377 (D.C.Cir.1977) (doctrine not a 

―revisory power‖ granting agency authority to 

act ―inconsistent with the clear intent of the 

relevant statute‖). 

        Third, EPA has also invoked the absurd 

results doctrine. The crux of EPA's position is 

that it would be absurd to interpret the Clean Air 

Act in a way that would require EPA to regulate 

biogenic carbon dioxide. But with EPA having 
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already applied the PSD and Title V programs to 

carbon dioxide (and with this Court having 

agreed with that interpretation of the statute), 

there is certainly nothing absurd about applying 

those programs to biogenic carbon dioxide. It is 

hardly absurd for Congress to tackle the problem 

of emissions from the smokestack in the first 

instance. And the fact that an exemption for 

biogenic carbon dioxide would be better policy 

(in EPA's view) does not make it absurd to apply 

the statute to biogenic carbon dioxide. See 

Landstar Express America, Inc. v. Federal 

Maritime Commission, 569 F.3d 493, 498 

(D.C.Cir.2009) (―A statutory outcome is absurd 

if it defies rationality.‖). If it would be better 

overall to exempt biogenic carbon dioxide from 

these permitting programs, EPA can always 

recommend that Congress do so.2 

        [722 F.3d 415] 

        All of that said, I have mixed feelings about 

this case. That's because I believe, contrary to 

this Circuit's precedent, that the PSD statute 

does not cover carbon dioxide, whether biogenic 

or not. See Coalition for Responsible 

Regulation, Inc. v. EPA, No. 09–1322 

(D.C.Cir.2012) (Kavanaugh, J., dissenting from 

denial of rehearing en banc). And as I see it, 

EPA's decision to temporarily exempt biogenic 

carbon dioxide from regulation simply 

highlights the legal problems in applying the 

PSD program to greenhouse gases, including 

carbon dioxide, in the first place. To review the 

bidding: EPA has read the PSD statute broadly 

to cover not just the NAAQS pollutants but also 

greenhouse gases, although EPA expressly 

recognized that such an interpretation would 

lead to a result that was ―so contrary to what 

Congress had in mind‖ and ―in fact so 

undermines what Congress attempted to 

accomplish with the PSD requirements‖ that ―it 

should be avoided under the ‗absurd results' 

doctrine.‖ 74 Fed.Reg. 55,292, 55,310 (Oct. 27, 

2009). To try to deal with those admittedly 

absurd results, EPA then has repeatedly re-

written the statute—first in the Tailoring Rule 

and now in the Deferral Rule. But the absurdities 

and anomalies flowing from EPA's statutory 

interpretation just underscore how flawed EPA's 

interpretation was from the get-go. EPA could 

have adopted a narrower interpretation of the 

PSD statute that would have avoided those 

absurdities and, to boot, would have been more 

consistent with the statutory text and structure. 

What we are left with now is a statute that is a 

far cry from what Congress intended or enacted. 

So EPA is necessarily making it up as it goes 

along. That is not how the administrative 

process is supposed to work. 

        In saying that, I do not want to diminish 

EPA's vital public objectives in addressing 

global warming. The task of dealing with global 

warming is urgent and important at the national 

and international level. My concern about EPA's 

approach does not stem from policy beliefs 

(courts don't have the authority or the expertise 

to assess policy well anyway) but rather from 

separation of powers principles. 

        But EPA's broad interpretation of the 

statute was upheld by this Court in Coalition for 

Responsible Regulation. Although I respectfully 

think the case was wrongly decided on this 

issue, that's water over the dam in this Court. 

We are bound to apply that precedent. Under 

that case's interpretation of the governing 

statute, EPA is required to regulate carbon 

dioxide under the PSD and Title V permitting 

programs. There is no statutory basis for 

exempting biogenic carbon dioxide. 

KAREN LECRAFT HENDERSON, Circuit 

Judge, dissenting: 

        We must decide whether the Environmental 

Protection Agency (EPA) may temporarily defer 

regulation of biogenic carbon dioxide (CO2) 

emissions against a backdrop of uncertain but 

expanding scientific knowledge and rapid 

regulatory changes. Deferral for CO2 Emissions 

from Bioenergy, 76 Fed.Reg. 43,490 (July 20, 

2011) (Deferral Rule). I believe EPA can—and 

should—defer regulation until it has the time it 

says it needs to study and resolve the issue it is 

charged with regulating. 

        [722 F.3d 416] 
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I would therefore uphold the Deferral Rule. 

Alternatively, given that the Deferral Rule 

expires or will be superseded in a matter of 

months—and by then EPA will have at least 

crystallized the issue before us—we should hold 

the case in abeyance as unripe. Accordingly, I 

respectfully dissent. 

I. 

        The Deferral Rule delays for three years—

from July 20, 2011 until July 21, 2014—the 

EPA's factoring in of biogenic CO2 emissions 

―when determining whether a stationary source 

meets the‖ emissions thresholds for permitting 

under the Prevention of Significant Deterioration 

(PSD) and Title V permitting systems of the 

Clean Air Act (CAA), 42 U.S.C. §§ 7401 et 

seq.SeeDeferral Rule, 76 Fed.Reg. at 43,492. In 

so deferring, EPA has used, correctly, I believe, 

the long-recognized step-at-a-time regulatory 

procedure. This procedure recognizes the reality 

and complexity of administrative regulation. ―In 

an ideal world ... agencies would act only after 

comprehensive consideration of how all 

available alternatives comported with a well-

defined policy objective....‖ Nat'l Ass'n of 

Broadcasters v. FCC, 740 F.2d 1190, 1210 

(D.C.Cir.1984). Nonetheless, ―administrative 

action generally occurs against a shifting 

background in which facts, predictions, and 

policies are in flux and in which an agency 

would be paralyzed if all the necessary answers 

had to be in before any action at all could be 

taken.‖ Id. Thus, ―agencies have great discretion 

to treat a problem partially‖ and we will ―not 

strike down [a regulation] if it [is] a first step 

toward a complete solution, even if we thought it 

‗should‘ ‖ have been finished. City of Las Vegas 

v. Lujan, 891 F.2d 927, 935 (D.C.Cir.1989). 

Moreover, ―nothing in the [Administrative 

Procedure Act] precludes an agency from 

collecting data and monitoring real-world 

experience with regulatory standards before 

adopting new standards governing periods of 

time far into the future—especially in cases, as 

here, that involve unpredictable technological 

change. Indeed, gathering evidence before 

making a long-term decision is eminently 

sensible.‖ Pub. Citizen, Inc. v. Nat'l Highway 

Traffic Safety Admin., 374 F.3d 1251, 1263 

(D.C.Cir.2004); see also id. at 1262–63 

(agency's temporarily declining to make crash 

test requirements stricter was not arbitrary and 

capricious because it ―offered rational reasons 

for adopting an ‗interim final rule‘ establishing 

the unbelted crash test speed through August 

2006 only‖ while it undertook ―multi-year effort 

to obtain additional data‖). 

        The Deferral Rule must be read in light of 

the fact that EPA did not regulate greenhouse 

gases (GHGs) under the CAA at all until the end 

of 2009, seeEndangerment and Cause or 

Contribute Findings for Greenhouse Gases, 74 

Fed.Reg. 66,496 (Dec. 15, 2009), and did not 

regulate them under PSD and Title V until 2011, 

seePrevention of Significant Deterioration and 

Title V Greenhouse Gas Tailoring Rule, 75 

Fed.Reg. 31,514, 31,521 (June 3, 2010) 

(Tailoring Rule). By postponing regulation of 

biogenic CO2 emissions under PSD and Title V, 

the Deferral Rule simply keeps in place the pre–

2011 status quo. The question, then, is whether 

the petitioners can compel EPA to act before 

July 21, 2014.1 

        [722 F.3d 417] 

        Although the step-at-a-time doctrine is 

―pragmatic‖ and cannot be ―captured in a single 

doctrinal formulation,‖ we ask two questions 

when an agency uses it to ―defer resolution of 

problems.‖ Nat'l Ass'n of Broadcasters, 740 F.2d 

at 1210. First, we ask whether the agency (1) has 

―made some estimation, based upon evolving 

economic and technological conditions, as to the 

nature and magnitude of the problem it will have 

to confront when it comes to resolve the 

postponed issue‖; and (2) ―whether it was 

reasonable, in the context of the decisions made 

in the proceeding under review, for the agency 

to have deferred the issue.‖ Id. at 1210–11. 

Regarding the second question, ―postponement 

will be most easily justified when an agency acts 

against a background of rapid technical and 

social change and when the agency's initial 

decision as a practical matter is reversible should 

the future proceedings yield drastically 

unexpected results.‖ Id. at 1211;see also 
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Massachusetts v. EPA, 549 U.S. 497, 527, 127 

S.Ct. 1438, 167 L.Ed.2d 248 (2007) (―[A]n 

agency has broad discretion to choose how best 

to marshal its limited resources and personnel to 

carry out its delegated responsibilities.‖). I 

believe EPA's rationale for the Deferral Rule 

easily fits within this framework. 

        EPA has reasonably attempted to balance 

its acknowledged CAA duty to regulate GHGs 

with the reality that both EPA itself as well as 

other permitting authorities have limited 

resources and experience in this area. The 

Tailoring Rule, which EPA promulgated in 

2010, created a phase-in process whereby, at 

first, only the largest GHG emitters would be 

subject to PSD and Title V on the basis of GHG 

emissions. Tailoring Rule, 75 Fed.Reg. at 

31,516. The phase-in was necessary both to 

alleviate high costs to permitting authorities, id. 

at 31,533, and to give EPA time to decide how 

to permanently implement GHG regulation, id. 

at 31,526. EPA promulgated the Deferral Rule 

because of similar cost and scientific 

uncertainty. Specifically, EPA did not know in 

2011 which, if any, biofuel feedstocks cause a 

net increase in atmospheric CO2 levels when 

used as fuel for a stationary source. Deferral 

Rule, 76 Fed.Reg. at 43,492. EPA was 

concerned that, if it regulated all sources' 

biogenic CO2 emissions without taking net 

increase vel non into account, its regulation of 

the sources could result in high cost but 

negligible benefit. 2 EPA also concluded that 

immediate, one-size-fits-all regulation of 

biogenic CO2 could be counterproductive by 

discouraging the construction of low-net-carbon 

stationary facilities. Id. at 43,496. Absent 

deferral, EPA concluded, permitting 

authorities—primarily, states—would face a 

heavy administrative burden due to, inter alia, 

the need to take the carbon cycle into account in 

determining best available control technology 

(BACT) during the permitting process.  

        [722 F.3d 418] 

See id. at 43,492;see also id. at 43,496 (―[T]he 

extensive workload associated with analyzing 

and accounting for biogenic CO2 emissions as 

part of processing permit applications from 

biomass facilities justifies exempting those 

sources for a period of time....‖). While EPA 

attempted to alleviate the administrative burden 

by promulgating interim guidance to help 

permitting authorities conduct BACT analysis 

for biogenic CO2 emissions—explaining that in 

some instances, combustion of biomass can be 

considered BACT—the case-by-case analysis 

that permitting authorities, without the Deferral 

Rule, would be required to undertake 

immediately ―would likely be prohibitively 

time-consuming and complex.‖ EPA Office of 

Air & Radiation, Guidance for Determining Best 

Available Control Technology for Reducing 

Carbon Dioxide Emissions from Bioenergy 

Production 23 (Mar.2011), http:// www. epa. 

gov/nsr/ghgdocs/bioenergyguidance.pdf. 

Accordingly, EPA promulgated the Deferral 

Rule as an ―initial step toward full compliance‖ 

with the statutory mandate to regulate GHGs. 

Deferral Rule, 76 Fed.Reg. at 43,498. The 

Deferral Rule expires on July 21, 2014, at which 

time biogenic CO2 emissions will automatically 

be treated like all other CO2 emissions unless, 

on or before that date, EPA ―undertake[s] 

additional rulemaking to clarify the applicability 

of PSD and Title V permitting requirements.‖ Id. 

(citing Grand Canyon Air Tour Coalition v. 

FAA, 154 F.3d 455, 476–77 (D.C.Cir.1998)); see 

also id. at 43,494 (quoting Massachusetts, 549 

U.S. at 524, 127 S.Ct. 1438 (agencies may 

implement regulatory programs over time, 

―refining their preferred approach as 

circumstances change and as they develop a 

more nuanced understanding of how best to 

proceed.‖)). In the meantime, EPA planned to 

study the science and ultimately either establish 

an appropriate carbon accounting framework for 

biogenic CO2 emissions or, to repeat, allow the 

Deferral Rule to expire and treat biogenic CO2 

emissions like other CO2 emissions. 

        My colleagues attack the Deferral Rule 

because it ―nowhere offers an interpretation of 

the Clean Air Act that would allow the agency to 

treat biogenic carbon dioxide sources 

differently.‖ Maj. Op. 409–10. But EPA is not 

permanently treating biogenic CO2 emissions 
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differently. As the Deferral Rule explains, EPA 

believes, based on the evidence currently in its 

possession, that further study may support a 

decision to give special treatment to some 

biogenic emissions. Deferral Rule, 76 Fed.Reg. 

43,496;see also id. at 43,499 (―EPA believes 

based on information currently before the 

Agency that at least some biomass feedstocks ... 

have a negligible impact on the net carbon cycle, 

or possibly even a positive net effect.‖). If 

further study does not bear this out, EPA has 

implicitly acknowledged that it will treat 

biogenic CO2 emissions as it does other CO2 

emissions. Cf. id. at 43,498 (―[EPA] will be 

using the three-year deferral period to better 

understand the science associated with biogenic 

CO2 emissions and to explore whether or not a 

Permanent exemption is permissible....‖ 

(emphasis added)).3 

        [722 F.3d 419] 

        To be sure, in Coalition for Responsible 

Regulation v. EPA, 684 F.3d 102 

(D.C.Cir.2012), we held that ―once the Tailpipe 

Rule set motor-vehicle emission standards for 

greenhouse gases, they became a regulated 

pollutant under the Act, requiring PSD and Title 

V greenhouse permitting.‖ Id. at 115. But, just 

as EPA proceeded gradually in regulating GHGs 

under the Tailoring Rule, EPA has delayed its 

regulation of a specific GHG via the Deferral 

Rule.4 The fact that EPA is required to take 

action does not preclude it from phasing in the 

action using the step-at-a-time method. In Grand 

Canyon Air Tour, the Congress required the 

Federal Aviation Administration (FAA), within 

120 days of enactment of the Overflights Act, to 

―prepare and issue a final plan for the 

management of air traffic in the air space above 

the Grand Canyon.‖ See154 F.3d at 460. After 

the FAA promulgated only interim measures, the 

Grand Canyon Trust challenged it as ―too little‖ 

and ―too late.‖ Id. at 473. We rejected its 

challenge, declaring that, although ―it would be 

arbitrary and capricious for an agency simply to 

thumb its nose at Congress and say—without 

any explanation—that it simply does not intend 

to achieve a congressional goal on any timetable 

at all.... the FAA has not taken that course here. 

It has never defended the Final Rule as the sole 

means for [satisfying the statute], but only as the 

first of three steps.‖ Id. at 477;cf. Ala. Power Co. 

v. Costle, 636 F.2d 323, 357 (D.C.Cir.1979) 

(―Certain limited grounds for the creation of 

exemptions are inherent in the administrative 

process, and their unavailability under a 

statutory scheme should not be presumed, save 

in the face of the most unambiguous 

demonstration of congressional intent....‖). 

While the CAA requires EPA to regulate CO2, it 

does not foreclose, as one step toward full 

compliance, EPA's deferring regulation of a 

unique type of CO2 in order to study whether 

EPA can—and should—treat it differently. EPA 

does not defend the Deferral Rule as the sole or 

final means of dealing with biogenic CO2 

emissions nor has it thumbed its nose at the 

Congress. By July 21, 2014, EPA will take its 

next step—either by regulating biogenic CO2 

emissions like other CO2 emissions by default ( 

i.e., the expiration of the Deferral Rule) or by 

handling biogenic CO2 emissions specifically. 

        The necessary implication of the majority 

opinion is that, no matter the results of EPA's 

study, EPA lacks authority to treat biogenic CO2 

emissions differently from other emissions. The 

CAA defines a major emitting source ( i.e., a 

source subject to PSD and Title V permitting 

requirements) as a source that ―emit[s] or [has] 

the potential to emit‖ above-threshold amounts 

of a regulated pollutant ―from‖ the source. 42 

U.S.C. § 7479(1). The petitioners believe, and 

my colleagues apparently agree, this language 

precludes EPA from considering ―off-site‖ 

factors, such as the carbon cycle of the biomass 

used as a source's fuel, in determining whether 

the source is subject to PSD. But the language 

has not precluded EPA from recognizing de 

minimis exceptions from the statute. Under the 

de minimis doctrine, ―[c]ourts should be 

reluctant to apply the literal terms of a statute to 

mandate pointless expenditures of effort.‖ Ala. 

Power, 636 F.2d at 360. Unless the Congress 

has been ―extraordinarily rigid,‖ we will uphold 

an exemption from the statute's literal terms 

―when the burdens of regulation  

        [722 F.3d 420] 
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yield a gain of trivial or no value.‖ Id. at 360–61. 

PSD and Title V are meant to protect against 

harm resulting from the emission of regulated 

pollutants, see, e.g.,42 U.S.C. § 7470, and EPA 

has found that GHGs such as CO2 cause harm 

by accumulating in excess amounts in the 

atmosphere, see, e.g.,Tailoring Rule, 75 

Fed.Reg. at 31,519. If EPA's review shows, 

however, that the combustion of certain biomass 

feedstocks has no effect on—or even reduces—

atmospheric CO2 levels, EPA could then use 

this information to support a de minimis 

exception to the regulation of certain biogenic 

CO2 emissions. Cf. Ala. Power, 636 F.2d at 330 

(―[T]he application of BACT requirements to 

the emission of all pollutants ... no matter how 

miniscule ... could impose severe administrative 

[and economic] burdens.... [T]he proper way to 

resolve this difficulty is to define a de minimis 

standard....‖). Exempting from regulation a 

source with a negligible—and particularly, a 

beneficial—effect on atmospheric CO2 levels 

would be perfectly consistent with the 

overarching PSD and Title V permitting 

regime—a regime which expressly does not 

regulate ―minor‖ sources that cause little harm 

because they release below-threshold levels of 

pollutants. See42 U.S.C. §§ 7479(1), 7661(2), 

7602(j). Given the availability of a de minimis 

exception, it is not as though, as the majority 

necessarily assumes, that the Deferral Rule 

delays the inevitable.5 

        In sum, EPA's decision to stop and think 

before regulating in a complex—and changing—

area is eminently reasonable. 

II. 

        Alternatively, under the prudential ripeness 

doctrine, I believe we should not have reached 

the merits of this case. The ripeness doctrine 

prevents the court from prematurely adjudicating 

a dispute. Abbott Labs. v. Gardner, 387 U.S. 

136, 148–49, 87 S.Ct. 1507, 18 L.Ed.2d 681 

(1967). The doctrine comes ―from Article III 

limitations on judicial power and from 

prudential reasons for refusing to exercise 

jurisdiction.‖ Reno v. Catholic Soc. Servs., Inc., 

509 U.S. 43, 57 n. 18, 113 S.Ct. 2485, 125 

L.Ed.2d 38 (1993). ―The ripeness doctrine, even 

in its prudential aspect, is a threshold inquiry....‖ 

In re Aiken Cnty., 645 F.3d 428, 434 

(D.C.Cir.2011). The court stays its hand so the 

―administrative process [can] run its course 

before binding parties to a judicial decision.‖ 

Am. Petroleum Inst. v. EPA, 683 F.3d 382, 386 

(D.C.Cir.2012) (challenge to EPA rule 

continuing to regulate certain materials held 

unripe because EPA subsequently issued NPRM 

significantly changing regulatory scheme). This 

doctrine gives ―the challenging party [time] to 

convince the agency to alter a tentative 

position,‖ ―provides the agency an opportunity 

to correct its own mistakes and to apply its 

expertise,‖ narrows the legal and factual issues 

at play and ―comports with our theoretical role 

as the governmental branch of last resort.‖ Id. at 

386–87 (quotation marks omitted). It thus 

―ensures that Article III courts make decisions 

only when they have to, and then, only once.‖ 

Id. at 387. 

        We consider two factors in assessing 

prudential ripeness: (1) the ―fitness of the issues 

for judicial decision‖ and (2) ―the  

        [722 F.3d 421] 

extent to which withholding a decision will 

cause hardship to the parties.‖ Id. (quotation 

marks omitted). 

A. Fitness for Review 

        The first factor—fitness—is ―meant to 

protect the agency's interest in crystallizing its 

policy before that policy is subjected to judicial 

review and the court's interests in avoiding 

unnecessary adjudication and in deciding issues 

in a concrete setting.‖ Id. (quotation marks 

omitted). We must consider, inter alia, ―whether 

[the issue] is purely legal, whether consideration 

of the issue would benefit from a more concrete 

setting, and whether the agency's action is 

sufficiently final.‖ Id. (quotation marks omitted). 

An issue is particularly unfit for review if, by 

staying our hand temporarily, we need never 

address it. See Nat'l Treasury Emps. Union v. 
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United States, 101 F.3d 1423, 1431 

(D.C.Cir.1996). We 

        decline to review ―tentative‖ agency 

positions because doing so ―severely 

compromises the interests‖ the ripeness doctrine 

protects: ―The agency is denied full opportunity 

to apply its expertise and to correct errors or 

modify positions in the course of a proceeding, 

the integrity of the administrative process is 

threatened by piecemeal review of the 

substantive underpinnings of a rule, and judicial 

economy is disserved because judicial review 

might prove unnecessary if persons seeking such 

review are able to convince the agency to alter a 

tentative position.‖ 

Am. Petroleum Inst., 683 F.3d at 387 (quoting 

Pub. Citizen Health Research Grp. v. Comm'r, 

FDA, 740 F.2d 21, 31 (D.C.Cir.1984)). 

 

        The Deferral Rule—a temporary rule that 

expires or will be replaced by July 21, 2014—is 

not fit for review. First, by staying our hand, we 

would give the petitioners an opportunity to 

convince EPA to promulgate a rule more to their 

liking. If EPA promulgated such a rule, or 

simply allowed the Deferral Rule to expire on 

July 21, 2014, the petitioners' challenge could be 

resolved. See also Tex. Indep. Producers & 

Royalty Owners Ass'n v. EPA, 413 F.3d 479, 483 

(5th Cir.2005) (EPA decision to defer permit 

requirements for certain oil and gas construction 

sites unripe because ―[g]iven that EPA has 

specifically stated its intent to examine, during 

the Deferral Period, the issue of how best to 

resolve questions ... regarding section 402( l )(2) 

of the Clean Water Act, any interpretation we 

would provide would necessarily prematurely 

cut off EPA's interpretive process‖ (quotation 

marks omitted)). 

        Second, even assuming EPA issues a 

superseding rule to which the petitioners object, 

the Deferral Rule will crystallize the issues 

raised by their challenge. See, e.g., Am. 

Petroleum Inst., 683 F.3d at 388 (―In the 

ongoing rulemaking, EPA could change its mind 

and keep the transfer-based exclusion, in which 

case the issue goes away; or, if EPA stays the 

course and abolishes the transfer-based 

exclusion, the dispute will become concrete and 

straightforward.‖); Nat'l Treasury, 101 F.3d at 

1431 (―[W]hile the broad legal theory advanced 

by appellants may be as complete as it ever will, 

the facts upon which its resolution may depend 

are not ‗fully crystallized‘....‖). The current 

dispute is whether EPA may postpone regulatory 

action based on insufficient information. If EPA 

promulgated a superseding rule exempting 

biogenic CO2 from regulation, the dispute 

would be whether EPA may promulgate a 

permanent (or at least more crystallized) 

exemption. SeeDeferral Rule, 76 Fed.Reg. at 

43,492–93;see also Am. Petroleum Inst., 683 

F.3d at 387 (finding lack of ripeness when ―EPA 

responds that the pyrophoric properties of  
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the catalysts warrant further consideration to 

make sure they will not be discarded during 

transfer‖).6 

        To be sure, ―an agency can[not] stave off 

judicial review of a challenged rule simply by 

initiating a new proposed rulemaking that would 

amend the rule in a significant way.‖ Am. 

Petroleum Inst., 683 F.3d at 388. While EPA has 

not yet proposed a final rule, it has also not 

engaged in a ―thinly veiled attempt to evade 

review,‖ id., but instead committed itself to act 

by a date certain—July 21, 2014. See Oral Arg. 

Tr. 28–29 (Apr. 8, 2013) (EPA's Science 

Advisory Board has issued final report now 

being analyzed); see also Wheaton Coll. v. 

Sebelius, 703 F.3d 551, 552 (D.C.Cir.2012) 

(―We take the government at its word and will 

hold it to it.‖). 

        For the foregoing reasons, I believe the 

Deferral Rule is not fit for review at this time. 

B. Hardship to the Parties 

        ―To outweigh the[ ] institutional interests in 

the deferral of review, any hardship caused by 

that deferral must be immediate and significant. 



Ctr. for Biological Diversity v. Envtl. Prot. Agency, 722 F.3d 401 (D.C. Cir., 2013) 

       - 17 - 

Considerations of hardship that might result 

from delaying review will rarely overcome the 

... fitness problems inherent in attempts to 

review tentative positions.‖ Am. Petroleum Inst., 

683 F.3d at 389 (emphases added) (quotation 

marks omitted). 

        The petitioners argue, and my colleagues 

agree, Maj. Op. 407–08, that the hardship caused 

by the Deferral Rule is especially serious 

because the Deferral Rule could result in a 

―permanent‖ exemption from PSD permitting. 

Specifically, a stationary source constructed 

during the deferral period without obtaining a 

PSD permit (because of its temporary biogenic 

CO2 exemption) could, in theory, escape 

permitting forever because a PSD permit would 

then be required only if the source is modified. 

See42 U.S.C. § 7475(a). It is possible, then, that 

even if EPA decides to regulate biogenic CO2 

emissions like all other CO2 emissions, a source 

constructed during the deferral period would 

never need to obtain a PSD permit if it remains 

unmodified. 

        The Deferral Rule does not open the 

floodgates as the petitioners and my colleagues 

fear. It allows a source to avoid PSD permitting 

only if (1) it has the potential to emit CO2 as a 

result of biogenic emissions; (2) its potential to 

emit biogenic CO2 exceeds Tailoring Rule 

thresholds; (3) it is not otherwise subject to PSD 

permitting based on its potential to emit other 

pollutants or non-biogenic CO2 emissions; and 

(4) it is able to obtain a minor source (non-PSD) 

permit and commence construction 7 no later 

than July 21, 2014. And a source could 

permanently avoid PSD permitting only if it met 

the above requirements and never underwent a 

―major modification determination.‖ See 
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Deferral Rule, 76 Fed.Reg. at 43,499.8 At oral 

argument, the petitioners were able to name only 

one source—a facility located in Allendale, 

South Carolina—that has been able to avoid 

PSD permitting ―in direct reliance on‖ the 

Deferral Rule. Oral Arg. Tr. 5–6, 10. The 

intervenors describe the number of sources that 

could take advantage of the Deferral Rule as ―a 

handful,‖ Oral Arg. Tr. 32. The petitioners 

submitted with their opening brief the 

declaration of Ranajit Sahu, an environmental, 

mechanical and chemical consultant, listing 

eight sources he reviewed that had obtained 

―minor source‖ (non-PSD) permits but 

―[e]scape[d] PSD [d]ue to the Biomass 

Exemption:‖ the Allendale facility plus seven 

others. Sahu Decl. at 14, 20–24. Six of them, 

however, obtained their minor source permits 

before the Deferral Rule was promulgated. 

Compare Sahu Decl. 22–24 (referencing 

Biogreen, Concord, Dorchester, Kershaw, 

Kamath Falls, Mancelona and Menominee 

facilities), with Sahu Decl. 5 (Biogreen obtained 

permit on December 15, 2010; Dorchester and 

Kershaw obtained permits on June 30, 2011; 

Klamath Falls obtained permit on December 30, 

2010; Mancelona obtained permit on February 9, 

2010; and Menominee obtained permit on May 

11, 2011). If any of these sources commenced 

construction before July 2011, as is likely, the 

Deferral Rule would not affect that source 

because no source was subject to PSD based 

solely on CO2 emissions before that date.9 

        To sum up, not only is this case unfit for 

review but the hardship of which the petitioners 

complain is hyperbolically overblown. The 

Deferral Rule does not deregulate scores of 

polluters.10 Instead, it temporarily maintains the 

heretofore long-time status quo 11 for a limited 

number of  
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stationary sources that—until July 1, 2011—had 

never been subject to regulation as a major 

source under PSD. Given these circumstances, 

and our role as ―the governmental branch of last 

resort,‖ Aiken Cnty., 645 F.3d at 434, I believe 

we should deny the petition; in the alternative, 

we should hold the case in abeyance pending 

either the expiration of the Deferral Rule on July 

21, 2014 or EPA action taken by that date.12 

 

-------- 
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Notes: 

        1. Under current precedent, for EPA to 

exempt biogenic carbon dioxide, it presumably 

would have to tinker with the Endangerment 

Finding. Unless EPA does so, there is no 

statutory basis for exempting biogenic carbon 

dioxide from the PSD and Title V permitting 

programs. 

        2. To be sure, the Executive may decline to 

follow a statutory mandate or prohibition 

applicable to the Executive if the President 

concludes that it is unconstitutional, unless and 

until a final Court order says otherwise. But 

EPA has not claimed that the statutory 

requirement to apply these permitting programs 

to biogenic carbon dioxide would be 

unconstitutional. It is also true that the Executive 

possesses a significant degree of prosecutorial 

discretion to decline to initiate criminal or civil 

enforcement actions against violators of a 

federal law. But EPA's decision here is not such 

a nonenforcement action, and EPA has not 

claimed otherwise. See Massachusetts v. EPA, 

549 U.S. 497, 527–28, 533, 127 S.Ct. 1438, 167 

L.Ed.2d 248 (2007) (explaining difference 

between prosecutorial discretion and agency's 

choice whether to regulate); see generally In re 

Aiken County, No. 11–1271, slip op. at 2 n. 1 

(D.C.Cir.2012) (Kavanaugh, J., concurring) 

(describing prosecutorial discretion); Seven–Sky 

v. Holder, 661 F.3d 1, 50 n. 43 (D.C.Cir.2011) 

(Kavanaugh, J., dissenting) (referring to 

possibility that a President might exercise 

prosecutorial discretion not to seek civil 

penalties against those who fail to comply with 

health insurance mandate).* * * 

        1. Our review is highly deferential. See 

Interstate Natural Gas Ass'n of Am. v. FERC, 

285 F.3d 18, 57 (D.C.Cir.2002) (―The policy 

originates in past decisions; FERC did not here 

decide to continue it, in the sense of confronting 

the substance and making an affirmative 

decision; it decided only that it would defer 

substantive treatment to a different—and 

necessarily later—context. In essence, then, the 

claim is of a violation of the [Administrative 

Procedure Act]'s mandate that an agency decide 

matters within a reasonable time, and calls on us 

to compel agency action unlawfully withheld or 

unreasonably delayed. Our review is [therefore] 

highly deferential.‖ (quotation marks and 

citations omitted)). 

        2. Earlier, EPA had predicted that, had it not 

adopted the Tailoring Rule's phase-in approach, 

permitting authorities would have faced a 140–

fold increase in PSD permitting activity, or $1.5 

billion in additional annual costs; and a 400–fold 

increase in Title V permitting activity, or $21 

billion in additional annual costs. Tailoring 

Rule, 75 Fed.Reg. at 31,539–40. Even under the 

phase-in approach, EPA projected a 42% 

increase in administrative costs per year. Id. at 

31,540, Table V–1. In the Deferral Rule, EPA 

reasoned that ―requiring regulation of biogenic 

sources of CO2 at this time may,‖ inter alia, 

―exacerbate[ ] the regulatory burdens ... the 

Tailoring Rule was intended to avoid.‖ Deferral 

Rule, 76 Fed.Reg. at 43,499. 

        3. Contrary to my colleagues' suggestion, 

the step-at-a-time doctrine does not require that 

an agency articulate precisely what constitutes 

full compliance with the statute at the time it 

takes an incremental step. Compare Maj. Op. 

410 (criticizing EPA because ―we simply have 

no idea what EPA believes constitutes ‗full 

compliance‘ with the statute‖), with Pub. 

Citizen, 374 F.3d at 1263 (permitting agency to 

delay ―a final decision regarding the maximum 

test speed for unbelted dummy testing‖ until 

agency completed gathering information and 

analysis). The rationale for a deferral period is 

that delay is necessary to allow the agency to 

determine what it is unable to determine at the 

time, i.e., full compliance with a statutory 

mandate. 

        4. In Coalition for Responsible Regulation, 

we rejected a challenge to the Tailoring Rule, 

albeit on lack of standing. 684 F.3d at 113–14. 

        5. Moreover, to the extent it could be shown 

that the CAA is so ―extraordinarily rigid‖ as to 

bar EPA from considering off-site activity in 

determining a stationary source's ―potential to 

emit‖ CO2, EPA is also studying ―the nature of 
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the fuel combusted on site at the ‗stack,‘ ‖ which 

does not involve off-site activity. Br. of Resp'ts 

49. If EPA concludes it cannot consider off-site 

activity, it could adjust its regulation using only 

on-site activity like stack combustion. 

        6. The majority opinion does not bar EPA 

from ultimately exempting biogenic CO2 from 

PSD and Title V regulation. Instead, my 

colleagues strike down a temporary agency 

position almost certain to be recast. They thus 

threaten the ―integrity of [the] administrative 

process ... by piecemeal review of the 

substantive underpinnings of a rule.‖ Pub. 

Citizen, 740 F.2d at 31;see also Am. Petroleum 

Inst., 683 F.3d at 388 (―[T]o the extent API and 

EPA dispute whether some sort of transfer-based 

exclusion for hazardous secondary materials is 

necessary to comport with the concept of 

‗discard,‘ that issue also is best addressed once 

EPA finally decides whether to eliminate the 

transfer-based exclusion it adopted in the 2008 

Rule.‖). 

        7.Tailoring Rule, 75 Fed.Reg. at 31,594 

(―PSD preconstruction permitting requirements 

do not generally preclude a source from 

continuing actual construction that began before 

the source was a source required to obtain a PSD 

permit.‖). 

        8. The petitioners seem to concede that the 

hardship they face is remediable. Br. for Pet'rs 

26 (―[E]ven if the plants commence construction 

under the illegal Exemption, upon a reversal of 

the Exemption they can be required to source 

more sustainably grown fuel and/or comply with 

more stringent limits requiring full operation and 

maintenance of their pollution control 

equipment.‖). 

        9. While Sahu avers that ―many‖ of the six 

facilities ―have not commenced construction,‖ 

he does not identify any of the ―many.‖ Sahu 

Decl. 20. 

        10. In discussing the hardship prong, the 

majority declares that ―we have no idea how 

many biogenic carbon dioxide sources have 

been constructed since March 2012.‖ Maj. Op. 

407–08. This assertion is way off the mark. The 

petitioners themselves could name only one 

source meeting the Deferral Rule exception. 

Their expert's affidavit isolated only eight, six of 

which might not fit the exception. See supra p. 

423 & n. 9. If the petitioners have not been able 

to establish severe harm by now, we should not 

attempt to fill the jurisdictional gap in their 

challenge. 

        11. As an aside—my colleagues do not 

address this point—what the petitioners 

complain of is not massive deregulation but 

instead temporary maintenance of the status quo. 

Significantly, the harm they allege does not 

come from unregulated biogenic CO2 emissions; 

rather, their primary alleged harm is that the 

Deferral Rule allows for the less strict regulation 

of emissions of certain non-CO2 pollutants 

(such as particulate matter and nitrogen oxides) 

from biogenic CO2 emitters. But if a stationary 

source—biogenic or otherwise—has the 

potential to emit above-threshold amounts of a 

regulated pollutant other than GHGs, it must 

obtain a PSD permit and meet BACT not only 

for the pollutant(s) that made it subject to PSD 

but also for all pollutants emitted over certain 

thresholds (even for a pollutant not emitted in a 

quantity sufficient by itself to subject the source 

to PSD). See Deferral Rule, 76 Fed.Reg. at 

43,493. While the Deferral Rule exempts from 

PSD a source whose biogenic CO2 emissions 

alone make it subject to PSD, it does not allow a 

source with the potential to emit above-threshold 

quantities of other regulated pollutants to escape 

regulation. See id. at 43,492 (―This deferral 

applies only to biogenic CO2 emissions and 

does not affect non-GHG pollutants or other 

GHGs ... emitted from the combustion of 

biomass fuel.‖). The Deferral Rule's effect on 

PSD applicability, then, is minimal: as noted 

earlier, it simply preserves the pre-July 2011 

status quo. Before July 1, 2011, a stationary 

source was subject to PSD if it had the potential 

to emit certain quantities of pollutants other than 

CO2. Under the Tailoring Rule, a source that 

was not otherwise subject to PSD became, as of 

July 1, 2011, subject to PSD based on its GHG 

emissions. The Deferral Rule exempts from this 
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set of newly-regulated sources those subject to 

PSD based only on their biogenic CO2 

emissions. Preserving the status quo for this 

limited category for—now—only a matter of 

months does not constitute ―immediate and 

significant‖ hardship. 

        12. As my colleagues note, Maj. Op. 407–

08, the Deferral Rule makes it optional for 

permitting authorities (e.g., states) not to 

regulate biogenic CO2 emissions during the 

deferral period but they identify only a single 

state—Massachusetts—that continues to 

regulate biogenic CO2 emissions. Maj. Op. 407–

08. That only one permitting authority has seen 

fit to regulate biogenic CO2 emissions during 

the life of the Deferral Rule underscores the 

reasonableness of EPA's decision to study the 

science before imposing burdensome regulatory 

obligations to achieve uncertain and potentially 

negligible benefits. 
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Guidance on Infrastructure State Implementation Plan (SIP) Elements under 

Clean Air Act Sections 110(a)(1) and 110(a)(2)  
 

I.  Introduction 

Under Clean Air Act (CAA) sections 110(a)(1) and 110(a)(2), each state1 is required to 

submit a state implementation plan (SIP)2 that provides for the implementation, maintenance, 

and enforcement of each primary or secondary national ambient air quality standard (NAAQS). 

Moreover, section 110(a)(1) and section 110(a)(2) require each state to make this new SIP 

submission within 3 years after promulgation of a new or revised NAAQS.3 This type of SIP 

submission is commonly referred to as an “infrastructure SIP.” 

Section 110(a)(1) generally directs each state to submit an infrastructure SIP to the U.S. 

Environmental Protection Agency after reasonable notice and public hearing.4 Section 110(a)(2) 

specifies the substantive elements these submissions need to address, as applicable, for the 

EPA’s approval. The subsections of section 110(a)(2) list a variety of requirements, some of 

which address authority, some of which address substantive requirements, and some of which 

consist of a combination of authority and substantive requirements. The conceptual purpose of an 

                                                

1 These CAA sections and this guidance may also apply, as appropriate under the Tribal Authority Rule (TAR) in 40 
CFR part 49, to an Indian tribe that receives a determination of eligibility for treatment as a state for purposes of 
administering a tribal air quality management program under section 110(a) of the CAA. Tribes should look to the 
TAR and engage their respective EPA Regional Offices in discussing how this guidance may impact the 
development and approvability of their tribal implementation plans (TIPs). We encourage states to provide outreach 
and engage in discussions with tribes about their SIPs as they are being developed. 
2 In the CAA and in this guidance, “plan,” “SIP,” and “TIP” may, depending on context, refer either to (i) all or part 
of the existing state (or tribal) implementation plan (i.e., the collection of all submissions previously approved by the 
EPA as meeting CAA requirements) or (ii) a submission that adds to or modifies the existing plan as directed by 
section 110(a)(l). 
3 The Administrator may specify a shorter period. 
4 The EPA rules provide that a public hearing must be offered by the air agency but is only required if a request is 
made. 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&rgn=div5&view=text&node=40:1.0.1.2.37&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&rgn=div5&view=text&node=40:1.0.1.2.37&idno=40
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infrastructure SIP submission is to assure that the air agency’s5 SIP contains the necessary 

structural requirements for the new or revised NAAQS, whether by establishing that the SIP 

already contains the necessary provisions, by making a substantive SIP revision to update the 

SIP, or both. Overall, the infrastructure SIP submission process provides an opportunity for the 

responsible air agency, the public, and the EPA to review the basic structural requirements of the 

air agency’s air quality management program in light of each new or revised NAAQS. 

This non-binding guidance6 provides recommendations for air agencies’ development 

and the EPA's review of infrastructure SIPs for the 2008 ozone primary and secondary NAAQS,7 

the 2010 primary nitrogen dioxide (NO2) NAAQS,8 the 2010 primary sulfur dioxide (SO2) 

NAAQS,9 and the 2012 primary fine particulate matter (PM2.5) NAAQS,10 as well as 

                                                

5 This guidance uses the term “air agency” to generally refer to a state, territory, or tribe that develops and submits 
an infrastructure SIP or TIP, except when quoting or paraphrasing a CAA section or a EPA regulation that uses the 
term “state.”  
6 None of the recommendations contained in this guidance are binding or enforceable against any person, and no 
part of the guidance or the guidance as a whole constitutes final agency action that could injure any person or 
represent the consummation of agency decision making. Only final actions taken to approve or disapprove SIP 
submissions that implement any of the recommendations in this guidance would be final actions for purposes of 
CAA section 307(b). Therefore, this guidance is not judicially reviewable. This document is not a rule or regulation, 
and the guidance it contains may not apply to a particular situation based upon the individual facts and 
circumstances. This guidance does not change or substitute for any law, regulation, or other legally binding 
requirement and is not legally enforceable. The use of non-mandatory language such as “guidance,” “recommend,” 
“may,” “should,” and “can” is intended to describe the EPA’s policies and recommendations. Mandatory 
terminology such as “must” and “required” is intended to describe controlling legal requirements under the terms of 
the CAA and the EPA regulations. Neither such language nor anything else in this document is intended to or 
does establish legally binding requirements in and of itself. 
7 The EPA revised the levels of the primary and secondary 8-hour ozone standards to 0.075 parts per million (ppm). 
40 CFR 50.15. 73 FR 16436 (March 27, 2008). 
8 The EPA revised the primary NO2 standard by adding a 1-hour level of 100 parts per billion (ppb), while retaining 
the previous annual primary and secondary standards. 40 CFR 50.11(b) and (f). 75 FR 6474 (February 9, 2010). The 
EPA has also recently reviewed the air quality criteria and the secondary NAAQS for nitrogen oxides and sulfur 
oxides and retained the current NO2 and SO2 secondary standards, 77 FR 20218 (April 3, 2012). 
9 On June 2, 2010, the EPA established a new 1-hour SO2 standard at a level of 75 ppb. 40 CFR 50.17. This rule also 
provided for the automatic future revocation of the previous annual and 24-hour SO2 NAAQS for most areas 
following 1 year after designation under the new NAAQS. 40 CFR 50.4(e). The previous 3-hour secondary standard 
remains in place indefinitely. 40 CFR 50.5. 75 FR 35520 (June 22, 2010). The EPA has also recently reviewed the 
air quality criteria and the secondary NAAQS for nitrogen oxides and sulfur oxides and retained the current NO2 and 
SO2 secondary standards, 77 FR 20218 (April 3, 2012). 
10 The EPA revised the annual PM2.5 standard by lowering the level to 12.0 micrograms per cubic meter (µg/m3). 78 
FR 3086 (January 15, 2013). 

http://www.gpo.gov/fdsys/pkg/FR-2008-03-27/html/E8-5645.htm
http://www.gpo.gov/fdsys/pkg/FR-2010-02-09/html/2010-1990.htm
http://www.gpo.gov/fdsys/pkg/FR-2012-04-03/html/2012-7679.htm
http://www.gpo.gov/fdsys/pkg/FR-2010-06-22/html/2010-13947.htm
http://www.gpo.gov/fdsys/pkg/FR-2012-04-03/html/2012-7679.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-01-15/html/2012-30946.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-01-15/html/2012-30946.htm
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infrastructure SIPs for new or revised NAAQS promulgated in the future. As a result, air 

agencies may continue to rely on this guidance for developing infrastructure SIPs for future new 

or revised NAAQS until this guidance is supplemented or replaced by future guidance. This 

guidance does not address section 110(a)(2)(D)(i)(I), which concerns interstate pollution 

transport affecting attainment and maintenance of the NAAQS. The EPA expects to issue 

guidance in the future with respect to this section of the CAA.  

Section II of this document provides general guidance for the development of 

infrastructure SIPs, and section III presents guidance on the individual elements (and sub-

elements) that constitute an infrastructure SIP.  
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II.  General Guidance on Infrastructure SIPs 

Which elements of CAA 110(a)(2) affect infrastructure SIPs?  

Infrastructure SIP elements are addressed in portions of section 110(a)(2) of the CAA. 

Under this section, states are required to develop and maintain an air quality management 

program that meets various basic structural requirements, including, but not limited to: 

enforceable emission limitations; an ambient monitoring program; an enforcement program; air 

quality modeling capabilities; and adequate personnel, resources, and legal authority. 

Although, as stated in section I of this document, infrastructure SIPs are required to be 

submitted within 3 years after the promulgation of a new or revised NAAQS, the EPA interprets 

section 110(a)(2) to exclude two elements that could not be governed by the 3-year submission 

deadline of section 110(a)(1). Both these elements pertain to part D, in title I of the CAA, which 

addresses SIP requirements and submission deadlines for designated nonattainment areas for a 

NAAQS. Therefore, the following elements are considered by the EPA to be outside the scope of 

infrastructure SIP actions: (1) section 110(a)(2)(C) to the extent that it refers to permit programs 

(known as “nonattainment new source review”) under part D; and (2) section 110(a)(2)(I) in its 

entirety, which addresses SIP revisions for nonattainment areas. Both these elements pertain to 

SIP revisions that collectively are referred to as a nonattainment SIP or an attainment plan, which 

would be due by the dates statutorily prescribed under subparts 2 through 5 under part D, 

extending as far as 10 years following area designations for some elements. Because the CAA 

directs states to submit these plan elements on a separate schedule, the EPA does not believe it is 

necessary for states to include these elements in the infrastructure SIP submission due 3 years 

after adoption or revision of a NAAQS. While an infrastructure SIP submission is not expected 

to meet the requirements for a nonattainment SIP, the scope of an infrastructure SIP does not 

exclude geographical areas that have been designated nonattainment for the new or revised 

NAAQS or an earlier NAAQS for the same pollutant. Sections 110(a)(1) and 110(a)(2) reflect 

the congressional intent that each air agency have an air quality program, covering all 
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geographical areas of the state, that includes the specified air agency authorities, requirements, 

and activities.  

The infrastructure SIP submission requirement does not move up the date for any 

required submission of a part D plan for areas designated nonattainment for the new NAAQS. 

However, in order to cover all parts of the state or area of Indian country, an infrastructure SIP 

submission may reference pre-existing SIP emission limits or other rules contained in part D 

plans for the predecessor to the relevant new or revised NAAQS. It may also include recently 

adopted emission limits that are intended to be part of the not-yet-submitted part D plan for the 

new or revised NAAQS. To avoid confusion about the legal effect of the EPA’s action on an 

infrastructure SIP submission, we intend to make clear in each final action that EPA approval of 

the infrastructure SIP submission is solely with regard to whether the submission meets 

particular infrastructure SIP required elements (as opposed to nonattainment SIP elements). This 

means that the EPA may approve a submission as meeting the air agency’s obligation under 

section 110(a)(1) and 110(a)(2) stemming from the particular new or revised NAAQS, without 

necessarily determining whether the submission meets the applicable requirements for 

nonattainment SIPs under part D of title I of the CAA for the same or any other NAAQS. An 

approval on this basis will make the referenced or newly submitted SIP emission limits or other 

rules federally enforceable, and will make clear that there has been no disapproval of an 

applicable required SIP submission and thus that there is no federal implementation plan (FIP) 

obligation stemming from CAA section 110(a)(1) or (2).11  

Developing and Submitting an Infrastructure SIP Submission 

Upon the promulgation of a new or revised NAAQS, the infrastructure SIP process 

should begin with the air agency’s review of the adequacy of its existing SIP provisions for 

                                                

11In general, a finding by the EPA that an air agency has failed to submit a complete SIP or an action by the EPA to 
disapprove a SIP or SIP element initiates a FIP obligation, if the submission is required by the CAA. Mandatory 
sanctions would not apply under CAA section 179 because the failure to submit a SIP is neither with respect to a 
submission that is required under CAA title I part D nor in response to a SIP call under CAA section 110(k)(5). 
Some of the sections of this guidance document address FIP implications on individual elements more specifically. 
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purpose of meeting the infrastructure SIP requirements for the new or revised NAAQS. In order 

to develop an infrastructure SIP submission, an air agency may cite existing EPA-approved 

provisions and/or adopt new or revised statutory authorities and regulations, as necessary, in 

order to address each element of the infrastructure SIP. Further, with respect to a given NAAQS, 

an air agency may elect to make multiple submissions; each addressing some but not all elements 

or sub-elements of section 110(a)(2) so long as those submissions meet all of the infrastructure 

requirements in the aggregate. An air agency may also elect to make one submission to address 

infrastructure SIP requirements for multiple NAAQS, if it represents the submission as such 

during its adoption process and in its transmittal to the EPA. Of course, such a submission to 

address multiple NAAQS should establish how the air agency believes that the SIP meets each of 

the requirements of section 110(a)(2), as applicable, for each of the relevant NAAQS. 

It is important that the SIP submission demonstrate the authority of the responsible air 

agency (or agencies, if responsibility for implementation is shared, e.g., between state and local 

agencies) to implement the new or revised NAAQS that has triggered the need for the 

infrastructure SIP submission. This can be an issue for approval if an older underlying legal 

authority enumerates specific ambient standards by pollutant, indicator, averaging period, level, 

and/or date of promulgation but does not include the new or revised NAAQS in its list. Air 

agencies are encouraged to discuss any situations of this type with their respective EPA Regional 

Offices.  

We encourage each air agency to consult with the appropriate EPA Regional Office, to 

consider the completeness of the submission, and to consider how the submission satisfies the 

applicable EPA regulations governing approval of infrastructure SIP submissions in 40 CFR 

part 51 ("Requirements for Preparation, Adoption, and Submittal of Implementation Plans"). The 

regulations are referenced in this document, some with overlapping provisions across subparts, 

and include the following: 

• Subpart A – Air Emissions Reporting Requirements 

• Subpart F – Procedural Requirements 

• Subpart G – Control Strategy 

• Subpart H – Prevention of Air Pollution Emergency Episodes 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&tpl=/ecfrbrowse/Title40/40cfr51_main_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&tpl=/ecfrbrowse/Title40/40cfr51_main_02.tpl
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• Subpart I – Review of New Sources and Modifications 

• Subpart J – Ambient Air Quality Surveillance 

• Subpart K – Source Surveillance 

• Subpart L – Legal Authority 

• Subpart M – Intergovernmental Consultation 

• Subpart O – Miscellaneous Plan Content Requirements 

• Subpart P – Protection of Visibility 

• Subpart Q – Reports 

Once the air agency has made one or more infrastructure SIP submissions, the EPA will 

evaluate the submission(s) for completeness. The EPA's criteria for determining completeness of 

a SIP submission are codified at 40 CFR part 51 appendix V and are discussed in a later 

subsection of this guidance. An air agency’s familiarity with the EPA's regulatory completeness 

criteria will benefit the air agency during the process of developing an approvable submission. 

The EPA’s review can be expedited if a SIP submission includes a detailed explanation 

of how the existing EPA-approved SIP in combination with any newly submitted provisions 

meets each of the applicable requirements of section 110(a)(2). The EPA expects the 

submissions to include a description of the correlation between each infrastructure element and 

an equivalent set of statutory, regulatory, and/or non-regulatory provisions, as appropriate, that 

are part of or (for some elements) are referred to by the existing SIP or the new submission. 

(Refer to section III for more detail on submission requirements for each individual element.) 

When an air agency’s infrastructure SIP submission more clearly identifies the CAA element(s) 

being met by the SIP and how they are met, the EPA can more easily determine whether the 

submission is complete and approvable with respect to that element. 

Certifications 

Where an air agency determines that the provisions in or referred to by its existing EPA-

approved SIP are adequate with respect to a given infrastructure SIP element (or subelement) 

even in light of the promulgation of a new or revised NAAQS, the air agency may make a SIP 

submission in the form of a certification. This type of infrastructure SIP submission may, e.g., 
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take the form of a letter to the EPA from the Governor or her/his designee containing a 

"certification" (or declaration) that the already-approved SIP contains or references provisions 

that satisfy all or some of the requirements of section 110(a)(2), as applicable, for purposes of 

implementing the new or revised NAAQS. In such a case, the submission would not need to 

include a paper copy of the relevant pre-existing provisions (e.g., rules or statutes).12 Rather, the 

certification submission should provide citations to the state, local, or tribal statutes, regulations, 

or non-regulatory measures, as appropriate, in or referenced by the already EPA-approved SIP 

that meet particular infrastructure SIP element requirements and should include an explanation as 

to how those existing provisions meet the relevant requirements. The air agency should consult 

with its EPA Regional Office on the wording of this type of infrastructure SIP submission prior 

to making its submission. As for any other SIP submission, an air agency (unless the EPA has 

approved a request for parallel processing) would need to provide reasonable notice and 

                                                

12 In contrast, where an air agency’s infrastructure SIP submission seeks the EPA’s approval of or references a new 
provision (e.g., a rule or statute) that has not already been approved, or submitted for approval, into the SIP, a 
complete SIP submission should include at least one hard copy and an exact duplicate electronic version of the 
adopted provisions (unless otherwise agreed to by the air agency and the Regional Office). Memorandum dated 
April 6, 2011, from Janet McCabe, titled “Regional Consistency for the Administrative Requirements of State 
Implementation Plans and the Use of Letter Notices.” The EPA is investigating means to provide for states a method 
to transmit SIP submissions electronically with no requirement for paper copy submissions.  
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opportunity for comment prior to submitting a certification SIP submission to the EPA.13 This 

"reasonable notice and public hearing" requirement for approvable infrastructure SIP 

submissions appears at sections 110(a)(1) and the introductory text of section 110(a)(2), and it 

has much the same wording as the more generally applicable procedural requirement at 

section 110(l) of the CAA ("Plan Revisions"). See CAA sections 110(a)(1) and (2) and 110(l). 

Compliance with this procedural requirement is verified through an additional certification by 

the air agency that a public hearing (if one was requested) was held in accordance with the EPA's 

regulatory procedural requirements for public hearings.14 See 40 CFR 51.102 and 40 CFR 

part 51, appendix V, paragraph 2.1(g). 

                                                

13 The EPA regulations at 40 CFR part 51 appendix V provide that a public hearing must always be offered and that 
a hearing must be held if requested. The EPA has received comment that when all of the elements in an existing 
infrastructure SIP were previously subject to a public comment process, including the opportunity for public 
hearing(s), when they were first submitted for the EPA's approval and incorporation into the SIP, no public 
comment requirements should apply to a “certification” infrastructure submission. The EPA believes this suggested 
interpretation is inconsistent with the plain text of section 110(a)(1) of the CAA. Section 110(a)(1) first provides that 
“[e]ach State shall, after reasonable notice and public hearings, adopt and submit to the Administrator, within 
3 years (or such shorter period as the Administrator may prescribe) after the promulgation of a [primary NAAQS] 
(or any revision thereof) … a plan [i.e., infrastructure SIP] which provides for implementation, maintenance, and 
enforcement of such primary standard.” The clause “after reasonable notice and public hearings” is most naturally 
read as imposing that procedure on the immediately following phrase, “adopt and submit,” the direct object of which 
is the infrastructure SIP itself. The suggested interpretation would instead apply the phrase “after reasonable notice 
and public hearings” to SIP revisions submitted before the promulgation of the new or revised primary NAAQS, 
despite the complete absence of a reference to those earlier SIP revisions in section 110(a)(1). Any possible residual 
ambiguity is removed by the last sentence of section 110(a)(1), which requires an infrastructure SIP for a secondary 
NAAQS to be considered (unless a separate public hearing is provided) “at the hearing required by the first sentence 
of this paragraph.” The only possible interpretation of this sentence is that there must be an opportunity for public 
hearing for the infrastructure SIPs for both the primary and secondary NAAQS. This is a reasonable interpretation 
because it informs the public that the SIP is being revised and allows for comment as to whether the air agency’s 
earlier approved regulations also satisfy the relevant obligation stemming from the promulgation of the new or 
revised NAAQS. Furthermore, the next footnote explains that the EPA has recently clarified procedures for 
providing notice and opportunity for comment that reduce the burden on air agencies while still assuring adequate 
notice to the public. 
14 Additional guidance regarding how an air agency may submit a SIP or a SIP revision can be found in a 
memorandum dated April 6, 2011, from Janet McCabe, Deputy Assistant Administrator, Office of Air and 
Radiation, to Regional Administrators, titled "Regional Consistency for the Administrative Requirements of State 
Implementation Plans and the Use of 'Letter Notices'." Refer also to a memorandum dated Nov. 22, 2011, jointly 
from Janet McCabe, Deputy Assistant Administrator, Office of Air and Radiation, and Becky Weber, Director, Air 
and Waste Management Division, Region 7, to Air Division Directors, Regions 1-10, titled "Guidelines for 
Preparing Letters Submitting State Implementation Plans (SIPs) to EPA and for Preparing Public Notices for SIPs." 
These guidance memos identify certain streamlining approaches that are available to an air agency, depending on the 
situation. 

http://edocket.access.gpo.gov/cfr_2011/julqtr/pdf/40cfr51.102.pdf
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=66d7185ed37d7e620ea4e92ad2109f7f&rgn=div9&view=text&node=40:2.0.1.1.2.23.11.5.36&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=66d7185ed37d7e620ea4e92ad2109f7f&rgn=div9&view=text&node=40:2.0.1.1.2.23.11.5.36&idno=40
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As with any SIP submission, the EPA’s review can be expedited if a SIP certification 

submission includes a detailed explanation of how the existing SIP meets each of the applicable 

requirements of section 110(a)(2). This should include a description of the correlation between 

each infrastructure element and an equivalent set of statutory, regulatory, and/or non-regulatory 

provisions, as appropriate, that are part of or are referenced by the existing SIP. When an air 

agency’s infrastructure certification submission more clearly identifies the CAA element(s) 

being met by the SIP and how they are met, the EPA can more easily determine whether the 

submission is complete and approvable with respect to that element. 

Determining Completeness of an Infrastructure SIP Submission 

Section 110(k)(2) directs the EPA to take final action on a SIP submission within 1 year 

after the submission is determined to be complete under section 110(k)(l). If the EPA makes an 

affirmative finding that a SIP submission is complete, the date of the finding establishes the 

"completeness date" for the submission. If, however, the EPA makes no affirmative 

completeness finding, then the submission is deemed complete by operation of law on the date 

6 months after the submission date. A finding that an infrastructure SIP submission is complete 

does not necessarily mean that the submission is approvable; the completeness review only 

addresses whether the air agency has provided information sufficient to commence formal EPA 

review for approvability. Refer to 40 CFR part 51 appendix V ("Criteria for Determining the 

Completeness of Plan Submissions"). 

Historically, when reviewing infrastructure SIP submissions, the EPA has operated on the 

basis that the elements and sub-elements of section 110(a)(2) for a given NAAQS are, for the 

most part, severable.15 The EPA may elect to make a finding of failure to submit in whole or in 

part, based upon whether a state has made a complete infrastructure SIP submission for the 

relevant elements of section 110(a)(2). For a state that has not made any infrastructure SIP 

                                                

15 See, e.g., 76 FR 81371 (December 28, 2011), “Approval and Promulgation of Implementation Plans; Texas; 
Infrastructure and Interstate Transport Requirements for the 1997 Ozone and the 1997 and 2006 PM2.5 NAAQS, 
Final Rule,” where the EPA approved severable portions of infrastructure SIP revisions submitted by Texas. 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=5c64a9a869384249d1af73ef6a18dc21&rgn=div9&view=text&node=40:2.0.1.1.2.22.11.14.36&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=5c64a9a869384249d1af73ef6a18dc21&rgn=div9&view=text&node=40:2.0.1.1.2.22.11.14.36&idno=40
http://www.gpo.gov/fdsys/pkg/FR-2011-12-28/html/2011-33253.htm
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submission, the EPA generally will make a finding with respect to all of the relevant elements.16 

For a state that has made a SIP submission but whose submission is incomplete for some of the 

relevant elements, the EPA generally will issue a finding of failure to submit only with respect to 

those elements. This separation makes clear what mandatory EPA duty subsequently exists with 

respect to each element or subelement. If the EPA has made separate findings as to the 

completeness of submissions for two or more elements (and sub-elements), the 12-month 

statutory deadline for EPA action to approve or disapprove the elements for which the air agency 

has made a complete submission and the 24-month statutory deadline for EPA action to 

promulgate FIPs for incomplete elements would apply separately. The EPA intends to continue 

its practice of acting on infrastructure SIP elements together or separately, as appropriate.  

Any SIP submission is deemed by operation of law to be complete six months after 

submission, unless the EPA has before that date made an affirmative finding that the submission 

is complete or incomplete. Any inconsistency between the scope of the submission as described 

in the pre-submission public notice of the SIP submission and the actual submission, or between 

the description of the scope of the submission in the transmittal letter to the EPA and the actual 

substantive coverage of the submission can create ambiguity as to which infrastructure SIP 

elements in fact have been submitted and thus are capable of becoming complete by operation of 

law (and triggering a deadline for the EPA’s  action) and which have in fact not yet been 

submitted.17 To provide clarity for all parties, air agencies should be very clear and accurate in 

the wording of their public notices and transmittal letters. It is also advisable for the air agency to 

discuss this wording with its EPA Regional Office before submission. On its part, an EPA 

Regional Office, in receipt of a submission with any inconsistencies of the type described, should 

consider steps it can take or ask the air agency to take prior to the six-month point in order to 

avoid the creation of ambiguity or an incorrect result as to which SIP elements have actually 

                                                

16 Under the TAR, a tribe is not subject to deadlines for certain planning requirements (including submission of 
infrastructure SIPs). See 63 FR 7254 (Feb. 12, 1998) for more information. 
17 The EPA’s experience is that the existence of a FIP for PSD or regional haze may increase the risk of such 
inconsistencies occurring inadvertently. FIP-related aspects are discussed in more detail in the next section of this 
guidance. 
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been submitted and are complete and consequently subject to a statutory deadline for the EPA 

action. 

Section 2.3 of 40 CFR part 51 appendix V waives certain completeness requirements if 

the EPA has granted an air agency request for parallel processing of the submission. Under the 

parallel processing approach, the EPA proposes to approve a draft SIP submission so that final 

approval can be given more quickly after the final adoption of any new measures as state, local, 

or tribal law and conclusion of the public comment process normally required for any SIP 

submission. The EPA intends to grant requests for parallel processing of infrastructure SIP 

submissions if (1) the only missing elements of completeness are final state adoption of rules or 

other provisions and/or conclusion of the public comment process for the SIP submission, 

including evidence thereof as specified in section 2.3 of appendix V, and (2) the schedule 

provided by the air agency for the conclusion of the adoption process and/or the public comment 

process for the SIP submission is reasonably expeditious.18 In such a case, the EPA generally 

would also either make a finding of completeness for the submission or allow it to become 

complete by operation of law. If both these conditions are not met, the EPA will not grant the 

parallel processing request. However, the EPA generally will not make a finding of failure to 

submit a complete SIP but may be required to do so if under a court order. 

Effect of a Federal Implementation Plan on an Infrastructure SIP 

The CAA directs states to submit SIPs to the EPA for approval. In some cases, and for 

various reasons, the EPA may have previously determined that an air agency had not satisfied a 

SIP requirement, and so accordingly promulgated a FIP to address the gap in the SIP. The 

infrastructure SIP process can be affected when an air agency is currently subject to a FIP that is 

related to an infrastructure SIP element. Therefore, this section describes the potential impact of 

pre-existing FIPs on the infrastructure SIP process. This explanation is relevant not only for air 

                                                

18 With regard to the 1992 EPA Memorandum from John Calcagni, Air Quality Management Division, OAQPS, to 
EPA Air Division Directors, Regions I through X, “State Implementation Plan (SIP) Actions Submitted in Response 
to Clean Air Act (Act) Deadlines,” October 29, 1992, note that the EPA no longer considers the section titled 
“Requests for Parallel Process to Meet Act Deadlines” to be its guidance for infrastructure SIPs that are submitted 
with requests for parallel processing. 
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agencies that currently have a FIP in effect but also for air agencies that may be subject to a FIP 

in the future.  

The EPA’s obligation to promulgate a FIP is set out in section 110(c) of the CAA. A FIP 

may be triggered if the EPA takes any of the following actions: (1) the EPA finds that a state has 

failed to make a required SIP submission; (2) the EPA finds that a required submission was 

incomplete; or (3) the EPA disapproves a required SIP submission in whole or in part. If the EPA 

takes one of these actions, section 110(c) obligates the EPA to promulgate a FIP within 2 years 

of the action, a deadline that is commonly referred to as a "FIP clock." In order to remove the 

EPA's FIP obligation, the state must make a SIP submission that meets the applicable CAA 

requirements and is approved by the EPA prior to the EPA’s promulgation of a FIP. Whenever 

the EPA promulgates a FIP for a state air agency, the FIP rulemaking will identify the specific 

CAA provisions that required the promulgation of the FIP, and the FIP will be codified in the 

appropriate section of 40 CFR part 52.  

Under the TAR, a tribe is not subject to deadlines for planning requirements (including 

submission of infrastructure SIPs).19 In general, the concept of failure to submit a complete 

implementation plan does not apply in tribal situations, and there is no FIP clock started if a tribe 

has not submitted an infrastructure TIP. Under the TAR, in the absence of an approved tribal 

implementation plan the EPA will promulgate a FIP for one or more infrastructure SIP elements 

when and if it is necessary and appropriate to do so. For example, the EPA has promulgated new 

source review FIPs to govern permitting of sources in Indian country. 

If the EPA has promulgated a FIP, then this means that the EPA has previously 

determined that the air agency’s SIP did not meet some CAA requirement as of the date of 

promulgation of that FIP. While the intent and effect of the FIP is to achieve the same air quality 

protection as the SIP should have achieved, it is the EPA’s interpretation of sections 110(a)(1) 

and 110(a)(2) that the EPA cannot give “credit” for the FIP when determining whether an air 

agency has met any later obligations under these sections. 

                                                

19 See 63 FR 7254 (February 12, 1998) for more information on the TAR. 
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As an example of a FIP that affects the infrastructure SIP submission process, we note 

that, for various reasons, several states do not have EPA-approved major source preconstruction 

permit programs in their SIPs for prevention of significant deterioration (PSD) as required by 

part C of title I of the CAA. The EPA has promulgated a set of PSD rules which establish 

authority for the EPA (or an air agency to which the EPA has delegated authority to administer 

the federal PSD program)20 to issue preconstruction permits to major stationary sources in any 

area not covered by a PSD program in a SIP.21 The EPA has also promulgated FIPs for each area 

without a SIP-approved PSD program, indicating that this set of federal PSD rules applies in that 

area.22 Such a PSD FIP may be relevant to infrastructure Element C, Element J, Element D(i)(II), 

and the portion of Element D(ii) related to notification to other states. As another example, the 

EPA has promulgated full or partial FIPs to address reasonably attributable visibility impairment 

(RAVI) and regional haze for some air agencies.23 A RAVI FIP or a regional haze FIP may be 

relevant to Element D(i)(II). These linkages are further discussed in the section pertaining to 

each of these elements. 

The infrastructure SIP process will vary to some extent depending on whether or not the 

air agency’s SIP submission purports to, and actually does, satisfy infrastructure SIP 

requirements that are currently being met by means of a FIP, as explained in the following 

paragraphs.  

Consider an air agency that is currently subject to a FIP that is relevant to certain 

infrastructure SIP elements makes a submission and states in a general way in the transmittal 

letter that the submission satisfies all elements of CAA section 110(a)(2), or if it specifically 

states that the submission satisfies the elements to which the FIP is relevant, the EPA would 
                                                

20 The EPA is planning on extending the opportunity for delegation of new source review permitting to qualified 
tribes. 
21 See 40 CFR 52.21; Prevention of Significant Deterioration of Air Quality.  
22 See, e.g., 40 CFR 52.738 for the PSD program applicable to sources in Illinois. 
23 Some of these regional haze FIPs relied on the Cross-State Air Pollution Rule (CSAPR), which was subsequently 
vacated by the U.S. Court Appeals for the D.C. Circuit. EME Homer City Generation, L.L.P. v. EPA, 696 F.3d 7 
(D.C. Cir. 2012). The Supreme Court has accepted the EPA’s petition for it to review the D.C. Circuit’s decision. 
Air agencies should consult with their EPA Regional Offices regarding the current status of this litigation and the 
implications if any for infrastructure SIP submissions. 

http://www.gpo.gov/fdsys/granule/CFR-2011-title40-vol3/CFR-2011-title40-vol3-sec52-21/content-detail.html
http://www.gpo.gov/fdsys/granule/CFR-2002-title40-vol3/CFR-2002-title40-vol3-sec52-738/content-detail.html
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evaluate whether the submission, in fact, contains existing or new substantive provisions to 

address the section 110(a)(2) requirement presently covered by the FIP. If the submission does 

not substantively address the elements or sub-elements presently covered by the FIP, then the 

EPA Regional Office should encourage the air agency to clarify its intentions as to which 

elements have been submitted. The air agency might then clarify that it has made no submission 

for certain elements, in which case the EPA would not make a finding of complete submission 

for those elements and those elements could not become complete by operation of law. (The 

EPA may make a finding of failure to submit for those elements.) In the absence of such a 

clarification, the EPA Regional Office should determine that the air agency has failed to make a 

complete submission for those elements. Such a finding generally would create an obligation for 

the EPA to adopt a FIP within 24 months. However, based on the PSD FIP example and to the 

extent that the SIP deficiency is addressed by continuing to implement the existing PSD FIP, the 

EPA would have no additional FIP obligation under section 110(c) and the air agency would not 

have to take any further action for the current FIP-based permitting process to continue 

operating. Mandatory sanctions would not apply under CAA section 179 because such a finding 

of failure to submit a complete SIP was made neither with respect to a submission that is 

required under CAA title I part D nor in response to a SIP call under CAA section 110(k)(5). 

To provide further clarity, consider how the following three scenarios may prompt 

differing EPA actions.  

First scenario. Under this scenario, the transmittal letter for the infrastructure SIP 

submission makes clear that the submission is not intended to satisfy certain elements that can be 

addressed by continuing to apply the FIP. In this situation, the EPA would make a completeness 

finding that extends only to the SIP elements actually submitted by the air agency, and a finding 

that other relevant applicable elements were not submitted.24 The EPA would be required to take 

action only on the elements that were submitted, within 12 months after those elements have 

been determined to be complete. The overall infrastructure SIP would not be approvable with 
                                                

24 If, instead, the submission that clearly addressed only some required elements has become complete at the 6-
month point by operation of law, the EPA would still consider the air agency to not have made a complete 
submission for the missing elements. 
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respect to the elements that were not submitted, and thus the EPA could only partially approve 

the overall infrastructure SIP.25  

Second scenario. Under the second scenario, suppose the air agency makes a SIP 

submission that references the existence of a PSD FIP and asserts that the existence of the FIP is 

a sufficient basis for EPA approval of the submission with respect to these elements. The EPA 

would not consider the existence of the PSD FIP, even if referenced in the submission, as 

meeting completeness or approvability criteria for these elements. This is because a FIP is not a 

state plan and thus cannot serve to satisfy the state’s obligation to submit a SIP. The EPA’s 

action on the SIP submission would indicate that the air agency has not met the underlying 

statutory obligations in section 110(a)(2) with respect to Elements C and J. However, when the 

SIP deficiency is being addressed by the existing PSD FIP, the EPA would have no additional 

FIP obligation under section 110(c) and the state would not have to take any further action for 

the current FIP-based permitting process to continue operating. In this example, the EPA may be 

able to approve a state-developed SIP later, if the air agency develops and submits a SIP meeting 

all statutory and regulatory requirements relevant to Elements C and J.  

Third scenario. Under this scenario, the transmittal letter for the infrastructure SIP 

submission explicitly or implicitly indicates that the submission is intended to satisfy all required 

elements (including the elements that may be addressed by continuing to apply the existing PSD 

FIP), and the 6-month point has passed without any clarification by the air agency or any finding 

by the EPA Regional Office regarding completeness. In this situation, the EPA will generally 

treat the submission as having been intended to address all the required elements and to be 

complete for all elements. The 12-month clock for EPA action on the submission would apply to 

all elements and the EPA would proceed to disapprove the submission for the same elements 

with respect to the subject NAAQS that were previously addressed in the context of earlier 

NAAQS by the FIP. However, similar to the first scenario in which the SIP deficiency has 

                                                

25 Note: Because an infrastructure SIP is not a required plan submission under part D of title I of the CAA, 
disapproval of (or a finding of failure to submit) an infrastructure SIP or element thereof does not trigger mandatory 
sanctions under CAA section 179, unless the submission was required in response to a SIP call under 
section 110(k)(5) of the CAA. 
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already been addressed, to the extent that the existing FIP addresses the deficiency, the EPA 

would have no additional FIP obligation under section 110(c) and the state would not have to 

take any further action for the current FIP-based permitting process to continue operations. As in 

the first scenario, the EPA may be able to approve a state-developed SIP later, if the air agency 

develops and submits a SIP meeting all statutory and regulatory requirements relevant to 

Elements C and J. 

For some state air agencies and some sources in Indian country, there are RAVI or 

regional haze FIPs in place that may be relevant to the subelement of Element D(i)(II) related to 

interference with measures by another state to protect visibility. This subelement is sometimes 

referred to as the “visibility transport” prong or simply, as “prong 4.” While fully approved 

RAVI and regional haze SIPs can be relied upon in satisfying this subelement, as explained later 

in this document, it may be possible in some cases for the element to be satisfied even if there is 

a FIP in place. Air agencies in this situation should read the section on Element D(i)(II) and 

consult with their respective EPA Regional Offices on this aspect of their infrastructure SIP 

submission. 

If a new submission in fact does address the substance of the element or subelement 

covered by a FIP, the EPA would review the submission and may approve the infrastructure SIP. 

The EPA may also withdraw the FIP that had been addressing that element or subelement for 

previous NAAQS, if all relevant CAA requirements are met by the SIP. 
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III.  Guidance on Individual Infrastructure SIP Elements 

The EPA interprets section 110(a)(1) and section 110(a)(2) to require infrastructure SIP 

submissions to meet the elements of section 110(a)(2), as applicable. As described in section II, 

the EPA interprets the portion of section 110(a)(2)(C) that pertains to a permitting program that 

applies to nonattainment NSR within nonattainment areas, and the requirements of 

section 110(a)(2)(I) that pertain to the specific requirements for attainment plans for designated 

nonattainment areas, to be outside the scope of the infrastructure SIP requirements because of the 

separate statutory schedules for area designations and submission of attainment plans provided 

elsewhere in the CAA. With respect to the remaining elements of section 110(a)(2), 

subsections (A) through (M), the CAA imposes an obligation on states to address those elements, 

as appropriate, within the 3-year infrastructure SIP submission deadline. This section provides 

recommendations to air agencies about how to make infrastructure SIP submissions to meet 

these remaining relevant elements, as applicable.  

Element A – Section 110(a)(2)(A): Emission Limits and Other Control Measures 

Each such plan shall – 
 (A) include enforceable emission limitations and other control measures, means, 
or techniques (including economic incentives such as fees, marketable permits, 
and auctions of emissions rights), as well as schedules and timetables for 
compliance, as may be necessary or appropriate to meet the applicable 
requirements of this Chapter. 

To satisfy Element A, an air agency’s submission should identify existing EPA-approved 

SIP provisions or new SIP provisions that the air agency has adopted and submitted for EPA 

approval that limit emissions of pollutants relevant to the subject NAAQS, including precursors 

of the relevant NAAQS pollutant where applicable. Emissions limitations and other control 

measures needed to attain the NAAQS in areas designated nonattainment for that NAAQS will 

be due on a different schedule from the section 110 infrastructure elements and will be reviewed 

and acted upon with regard to approvability for the specific purposes of such an attainment plan 

under CAA title I part D through a separate process at a later time. See “Which elements of CAA 
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110(a)(2) affect infrastructure SIPs?” in section II of this guidance for additional discussion of 

this distinction. 

There are two issues that relate to Element A for which we are providing general 

guidance. These are whether air agencies would need to correct the following in order for the 

EPA to approve their infrastructure SIP submissions: (1) previously approved emissions 

limitations that may treat startup, shutdown, and malfunction (SSM) events inconsistently with 

the CAA as interpreted by our longstanding guidance on excess emissions (the EPA’s SSM 

Policy) and more recently by multiple courts; and (2) previously approved SIP provisions for 

"director's variance" or "director's discretion" that purport to allow revisions to or exemptions 

from SIP emission limitations with limited public process or without requiring further approval 

by the EPA.26 The guidance provided here is consistent with the EPA interpretations articulated 

in provisions in several recent EPA final actions on SIPs.27, 28  

In recent infrastructure SIP actions, the EPA has drawn an important distinction with 

respect to SSM issues and director’s discretion issues in this particular context. The EPA does 

not interpret section 110(a)(2) to require air agencies and the EPA to address potentially deficient 
                                                

26 For further description of EPA's SSM Policy, see, e.g., a memorandum dated September 20, 1999, titled, "State 
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup, and Shutdown," from 
Steven A. Herman, Assistant Administrator for Enforcement and Compliance Assurance, and Robert Perciasepe, 
Assistant Administrator for Air and Radiation. Also, the EPA issued a proposed action on February 12, 2013, titled 
“State Implementation Plans: Response to Petition for Rulemaking; Findings of Substantial Inadequacy; and SIP 
Calls to Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown and Malfunction.” 
This rulemaking responds to a petition for rulemaking filed by the Sierra Club that concerns SSM provisions in 
39 states’ SIPs. It clarifies and restates the EPA’s SSM SIP policy. 
27 See, e.g., a SIP call issued to Utah (72 FR 21639, Apr. 18, 2010) concerning treatment of malfunction events 
under Utah's "unavoidable breakdown rule" (UBR). The EPA determined that Utah’s SIP was substantially 
inadequate because its UBR allowed operators of CAA-regulated facilities to avoid enforcement actions when they 
suffer an unexpected and unavoidable equipment malfunction. In this SIP call, the EPA called on Utah to 
promulgate a new UBR that conforms to the EPA’s interpretation of the CAA. Litigants maintained that the SIP call 
was arbitrary and capricious and asked the Tenth Circuit Court to vacate it. The Court denied the petition for review 
of the Utah SIP call. U.S. Magnesium, LLC v. EPA, U.S. Court of Appeals, No. 09-1269, January 14, 2011.  
28 As another example that presents the EPA's position on infrastructure SIPs with respect to this issue, see the 
preamble language in the final rule published in the Federal Register on July 13, 2011 (76 FR 41075), "Approval 
and Promulgation of Air Quality Implementation Plans; Illinois; Indiana; Michigan; Minnesota; Ohio; Wisconsin; 
Infrastructure SIP Requirements for the 1997 8-Hour Ozone and PM2.5 National Ambient Air Quality Standards." In 
section II of the preamble, the EPA described at length the position summarized in this guidance regarding existing 
provisions related to excess emissions during periods of SSM and existing provisions related to "director's variance" 
or "director's discretion."  

http://www.gpo.gov/fdsys/pkg/FR-2011-07-13/html/2011-17463.htm
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pre-existing SIP provisions of these types in the context of acting on an infrastructure SIP 

submission. The EPA considers this a reasonable interpretation of the CAA in such a context. 

The EPA notes that it has alternative tools in the CAA to address existing SIP deficiencies of this 

type, in appropriate circumstances. 

However, any “new” provisions in the infrastructure SIP submission that are relevant to 

SSM (e.g., any newly created enforcement discretion provisions, affirmative defense provisions, 

or special emissions limitations that apply during SSM periods but that have not already been 

approved by the EPA) should be consistent with the EPA’s policy on what types of SSM 

provisions are permissible in SIPs under the CAA. For instance, new provisions as part of an 

approvable SIP submission cannot allow an air director the discretion to determine whether an 

instance of excess emissions is a violation of an emission limitation, because such a 

determination could bar the EPA and citizens from enforcing applicable requirements. Similarly, 

new provisions in a SIP for the exercise of enforcement discretion with regard to SSM events 

may only apply to state or tribal government personnel so that they do not limit enforcement by 

the EPA or citizens. Excess emissions, including those occurring during SSM periods, might 

prevent attainment and maintenance of the NAAQS and compliance with other applicable CAA 

requirements. The EPA views all periods of excess emissions as violations of the applicable 

emission limitation. Therefore, if an infrastructure SIP contains provisions that have not already 

been approved by the EPA, and that impermissibly exempt from enforcement excess emissions 

that may occur at a facility during SSM periods or that otherwise are inconsistent with the EPA’s 

interpretation of the CAA as outlined in its SSM Policy, the EPA will not propose to fully 

approve the submission as meeting section 110(a)(1) and (2) requirements.  

With regard to “director’s discretion” to revise emission limits, any "new" provisions in 

the infrastructure SIP submission (i.e., provisions that have not already been approved by the 

EPA) should be consistent with the EPA's interpretation of the CAA as expressed in its policy 

regarding director's discretion.29  

                                                

29 See 77 FR 34309 and 34311 (June 11, 2012). “Approval and Promulgation of Implementation Plans; Tennessee; 
110(a)(1) and (2) Infrastructure Requirements for the 1997 Annual and 2006 24-Hour Fine Particulate National 
Ambient Air Quality Standards, Proposed Rule.” 

http://www.gpo.gov/fdsys/pkg/FR-2012-06-11/pdf/2012-14096.pdf
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The EPA will continue to consider for approval, as it has in recent final SIP actions,30 

SIPs that provide for a limited affirmative defense to civil penalties for excess emissions 

occurring during properly demonstrated and documented malfunction periods. 

In summary, the EPA in recent final actions on infrastructure SIP submissions has 

maintained that the CAA does not require that new infrastructure SIP submissions address 

existing potentially inadequate provisions concerning SSM or director's discretion in order to be 

approved as meeting the CAA section 110(a)(1) and (2) requirements triggered by the new or 

revised NAAQS. The EPA’s stated position has been that it can approve an infrastructure SIP 

submission, even if the infrastructure SIP may incorporate by reference previously approved SIP 

provisions that are or may not be consistent with the EPA’s SSM Policy and its policy on 

director’s discretion to revise emission limits. The EPA articulated this position in a number of 

infrastructure SIP actions taken in 2011, noting in the preambles for those actions that existing 

provisions for SSM and director's discretion may be dealt with separately, outside the context of 

acting on an air agency’s new infrastructure SIP submission.31 However, if an air agency submits 

an infrastructure SIP submission that would create a new SIP provision related to SSM that is 

inconsistent with the EPA’s interpretation of the requirements of the CAA, the EPA may 

disapprove it. We intend to continue this practice and affirm it as part of this guidance. 

                                                

30 See 75 FR 68989 at 68992 (November 10, 2010), “Approval and Promulgation of Implementation Plans; Texas: 
Excess Emissions During Startup, Shutdown, Maintenance, and Malfunction Activities.” In Luminant Generation 
Co.   v. EPA, No. 10-60934, 2012 WL 4841615 (5th Cir. 2012), the Court upheld the EPA’s approval of an 
affirmative defense for malfunctions and disapproval of an affirmative defense provision in a SIP submission that 
pertained to “planned activities,” which included startup, shutdown, and maintenance. The EPA disapproved this 
provision, in part because it provided an affirmative defense for maintenance. The Court rejected challenges to the 
EPA’s disapproval of this provision, holding that under Chevron step 2, the EPA’s interpretation of the CAA was 
reasonable. See also the Federal Register notice signed on February 12, 2013, restating the EPA’s policy on 
affirmative defense provisions and proposing 36 SIP calls to correct affirmative defense and other SSM-related SIP 
provisions. 
31 As one example of preamble language that presents the EPA's position on infrastructure SIPs with respect to this 
issue, see the final rule published in the Federal Register on July 13, 2011 (76 FR 41075), "Approval and 
Promulgation of Air Quality Implementation Plans; Illinois; Indiana; Michigan; Minnesota; Ohio; Wisconsin; 
Infrastructure SIP Requirements for the 1997 8-Hour Ozone and PM2.5 National Ambient Air Quality Standards." In 
section II of the preamble, the EPA described at length the position summarized here regarding existing provisions 
related to excess emissions during periods of SSM and existing provisions related to "director's variance" or 
"director's discretion."  

http://www.gpo.gov/fdsys/pkg/FR-2010-11-10/html/2010-28135.htm
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Element B – Section 110(a)(2)(B): Ambient Air Quality Monitoring/Data System 

Each such plan shall – 

 (B) provide for establishment and operation of appropriate devices, methods, 
systems, and procedures necessary to – 

  (i) monitor, compile, and analyze data on ambient air quality, and  
  (ii) upon request, make such data available to the Administrator. 

 
 To meet Element B requirements, the best practice for an air agency submitting an 

infrastructure SIP would be to submit, for inclusion into the SIP (if not already part of the SIP), 

the statutory or regulatory provisions that provide the air agency or official with the authority 

and responsibility to perform the actions listed in the bullets below along with a narrative 

explanation of how the provisions meet the requirements of this element.32  

• Monitor air quality for the relevant NAAQS pollutant(s) at appropriate locations in 

accordance with the EPA's ambient air quality monitoring network requirements. See 

the EPA's Ambient Monitoring Technology Information Center (AMTIC) website, 40 

CFR part 53 ("Ambient Air Monitoring Reference and Equivalent Methods"), and 40 

CFR part 58 ("Ambient Air Quality Surveillance"). See also 40 CFR 51.190 

(referencing 40 CFR part 58).33  

• Submit data to the EPA's Air Quality System (AQS) in a timely manner in 

accordance with 40 CFR part 58. Under 40 CFR part 58, subpart B ("Monitoring 

Network"), for example, see 40 CFR 58.16 ("Data submittal and archiving 

requirements"). 

• Provide to the EPA Regional Office information regarding air quality monitoring 

activities, including a description of how the air agency has complied with monitoring 

requirements, and an explanation of any proposed changes to the network. 
                                                

32  The EPA recognizes that some air agencies may have general authorizing provisions that do not specifically 
enumerate specific activities but do implicitly authorize the air agency to perform such activities, in which case 
inclusion of those provisions would meet the intent of this best practice. 
33 Note that despite the recent reorganization of 40 CFR part 58 without a corresponding conforming update of the 
cross-reference to part 58 in 40 CFR 51.190, all requirements under part 58 must still be met. 

http://www.epa.gov/ttn/amtic/
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=40&PART=53&SUBPART=a&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=40&PART=53&SUBPART=a&TYPE=PDF
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=62a804d300890c5dc3e8d18d5143cb75&rgn=div5&view=text&node=40:6.0.1.1.6&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=62a804d300890c5dc3e8d18d5143cb75&rgn=div5&view=text&node=40:6.0.1.1.6&idno=40
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=40&PART=58&SECTION=16&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=40&PART=58&SECTION=16&TYPE=PDF
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&tpl=/ecfrbrowse/Title40/40cfr58_main_02.tpl
http://www.gpo.gov/fdsys/granule/CFR-2010-title40-vol2/CFR-2010-title40-vol2-sec51-190/content-detail.html
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Submission of annual monitoring network plans consistent with the EPA's ambient air 

monitoring regulations is one way of providing this information. Under 40 CFR 

part 58, subpart B, see, e.g., 40 CFR 58.10 ("Annual monitoring network plan and 

periodic network assessment"). 

• Obtain the EPA’s approval of any planned changes to monitoring sites or to the 

network plan, consistent with applicable requirements in 40 CFR 58.14 (“System 

Modification”). 

 If an air agency chooses not to include the relevant statute or regulation in its SIP, then 

the air agency should provide a reference or citation to the authority provisions along with a 

narrative explanation of how the provisions meet the requirements of this element, as well as a 

copy of the relevant authority to accompany the SIP as required by 40 CFR 51.231. 

 For any new or revised NAAQS, the infrastructure SIP submission should provide 

assurance that the state will meet changes in monitoring requirements related to the new or 

revised NAAQS. 

Element C – Section 110(a)(2)(C): Programs for Enforcement of Control Measures and for 
Construction or Modification of Stationary Sources. 

Each such plan shall – 
 (C) include a program to provide for the enforcement of the measures described 
in subparagraph (A), and regulation of the modification and construction of any 
stationary source within the areas covered by the plan as necessary to assure that 
national ambient air quality standards are achieved, including a permit program 
as required in parts C and D of this Subchapter. 

This element consists of three sub-elements; enforcement, state-wide regulation of new 

and modified minor sources and minor modifications of major sources; and preconstruction 

permitting of major sources and major modifications in areas designated attainment or 

unclassifiable for the subject NAAQS as required by CAA title I part C (i.e., the major source 

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=40&PART=58&SECTION=10&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=40&PART=58&SECTION=10&TYPE=PDF
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=62a804d300890c5dc3e8d18d5143cb75&rgn=div8&view=text&node=40:6.0.1.1.6.2.1.5&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=62a804d300890c5dc3e8d18d5143cb75&rgn=div8&view=text&node=40:6.0.1.1.6.2.1.5&idno=40
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PSD program).34,35 While this section outlines the general requirements for approvability of an 

infrastructure SIP with respect to Element C, air agencies previously subject to FIPs with respect 

to this element for major source PSD in the context of earlier NAAQS have the option, as 

discussed in more detail below and in Section II: “Which elements of CAA 110(a)(2) affect 

infrastructure SIPs?”, to remain subject to those FIPs as the remedy for infrastructure SIP 

deficiencies for a new or revised NAAQS. 

Enforcement: To satisfy this subelement, an infrastructure SIP submission should identify 

the statutes, regulations, or other provisions in the existing SIP (or new provisions that are 

submitted as part of the infrastructure SIP to be incorporated into the SIP) that provide for 

enforcement of those emission limits and control measures that the air agency has identified in 

its submission for purposes of satisfying Element A (Emissions limits and other control 

measures).  

Regulation of minor sources and minor modifications: To satisfy the subelement for pre-

construction regulation of the modification and construction of minor stationary sources and the 

minor modification of major stationary sources, an infrastructure SIP submission should identify 

the existing EPA-approved SIP provisions and/or include new provisions that govern the minor 

source pre-construction program that regulates emissions of the relevant NAAQS pollutant(s). 

The EPA rules addressing SIP requirements for pre-construction regulatory programs that apply 

to minor sources and minor modifications are at 40 CFR sections 51.160 through 51.164.  

                                                

34 The terms "major" and "minor" categorize a stationary source or a modification of a stationary source, for NSR 
applicability purposes, in terms of an annual emissions rate (tons per year) or change in annual emission rate for a 
pollutant. The pre-construction minor NSR program generally applies to minor stationary sources and minor 
modification projects at major stationary sources. A major “stationary source” is defined in the applicable PSD or 
nonattainment NSR regulations. Some air agencies exempt small minor sources and modifications from pre-
construction regulatory requirements.  
35 As explained in section II of this document, the EPA considers evaluation of permit provisions that implement 
CAA title I part D (the major source nonattainment NSR program) to generally be outside the scope of infrastructure 
SIP actions. Hence, to address the sub-element regarding major source permitting, only the major source permitting 
program applicable in areas designated attainment or unclassifiable is an issue. In contrast, because part D does not 
impose any special requirements for permitting of minor sources in nonattainment areas, the infrastructure SIP due 
3 years after a new or revised NAAQS should address Element C with regard to minor sources in unclassifiable, 
attainment, and nonattainment areas, without regard to designation. 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=962126ea4b93ee7f8492072370d310ec&rgn=div6&view=text&node=40:2.0.1.1.2.6&idno=40
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Preconstruction PSD permitting of major sources:36 To satisfy the subelement regarding 

the PSD program required by CAA title I part C, an infrastructure SIP submission should 

demonstrate that one or more air agencies has the authority to implement a comprehensive PSD 

permit program under CAA title I part C, for all PSD-subject sources located in areas that are 

designated attainment or unclassifiable for one or more NAAQS. The infrastructure SIP 

submission should also identify the existing SIP provisions that govern the major source PSD 

program. As explained in more detail below, to be approvable the infrastructure SIP submission 

should also address any new or revised PSD permitting program requirements for which the 

deadline for SIP submissions has passed as of the date of EPA’s proposed action on the 

infrastructure submission.  

The SIP permitting provisions that implement CAA title I part C (the PSD program) 

govern preconstruction review and permitting of any new or modified major stationary sources 

of air pollutants regulated under the CAA (as well as any precursors to the formation of those 

pollutants when identified for regulation by the Administrator) in areas designated as attainment 

or unclassifiable. The EPA rules providing the minimum requirements for approvable PSD 

programs can be found generally at 40 CFR 51.166 (general provisions for PSD programs 

approved in SIPs) and 40 CFR 51.307 (specific provisions pertaining to new source review for 

potential impacts on air quality related values in Class I areas). 

The EPA interprets Element C to mean that each infrastructure SIP submission for a 

particular NAAQS would need to demonstrate that the air agency has a complete PSD permitting 

program in place covering the requirements for all regulated NSR pollutants, including 

greenhouse gases (GHG), in order to demonstrate that the SIP meets Element C.37  

Element C requires that each infrastructure SIP contain a permitting program “as required 

by part C.” CAA title I part C is applicable to all pollutants subject to regulation under the CAA. 

See, e.g., CAA section 165(a)(4). There is no specific language in the last clause of Element C 

                                                

36 The discussion here of the PSD portion of Element C also applies in full to the PSD portion of Element J. 
37 See, e.g., 77 FR 64737 (October 23, 2012), “Partial Approval and Partial Disapproval of Air Quality State 
Implementation Plans; Nevada; Infrastructure Requirements for Ozone and Fine Particulate Matter.” 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=962126ea4b93ee7f8492072370d310ec&rgn=div8&view=text&node=40:2.0.1.1.2.6.8.7&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=962126ea4b93ee7f8492072370d310ec&rgn=div8&view=text&node=40:2.0.1.1.2.13.9.8&idno=40
http://www.gpo.gov/fdsys/pkg/FR-2012-10-23/html/2012-25558.htm
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that restricts its application to only those provisions of CAA title I part C that pertain to the 

particular new or revised NAAQS addressed by the particular infrastructure SIP action. Because 

the scope of CAA title I part C is comprehensive (covering all pollutants subject to regulation 

under the CAA, including GHG), the EPA likewise reads the unrestricted reference to CAA 

title I part C in Element C to mean that this provision has the same scope as CAA title I part C 

itself. Thus, an infrastructure SIP submission for any one of the recently revised NAAQS must 

be “comprehensive” in that it would need to meet all CAA title I part C requirements for other 

regulated NSR pollutants as well. 

The broad scope of Element C with respect to major source PSD permitting raises the 

question of how the EPA will proceed when the timing of requirements for multiple, related SIP 

submissions (e.g., for mandatory PSD SIP revisions) impacts the ability of the air agency and the 

EPA to address certain substantive issues in the infrastructure SIP submission in a reasonable 

fashion. It is appropriate for the EPA to take into consideration the timing of related 

requirements for SIP submissions in determining what an air agency can reasonably be expected 

to have addressed in an infrastructure SIP submission for a NAAQS at the time when the EPA 

acts on such submission. The EPA does not consider it reasonable to interpret Element C to 

require the EPA to propose to disapprove an air agency’s infrastructure SIP submission because 

the air agency had not submitted a PSD permitting program revision that was not yet due as of 

the date of EPA’s proposed action. Because it would be unreasonable to propose such a 

disapproval, the EPA likewise does not consider it reasonable to take final disapproval action 

under such circumstances. In other words, the EPA interprets these CAA sections to allow the 

EPA to approve an infrastructure SIP submission for the major source PSD permitting 

subelement of Element C (and Element J) provided that the EPA has already approved or is 

simultaneously approving the air agency’s SIP submission(s)38 with respect to all structural PSD 

permitting program revision requirements that were due under the EPA regulations or the CAA 

on or before the date of the EPA’s proposed action on the infrastructure SIP submission. To 

adopt a different approach, by which the EPA could not act on an infrastructure SIP or at least 

                                                

38 These submissions may be submitted separately or together with the infrastructure SIP submission on which the 
EPA is proposing action. 
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could not approve an infrastructure SIP whenever there was any impending revision to the PSD 

permitting program regulations required by another collateral rulemaking action, would result in 

regulatory gridlock and make it impracticable or impossible for the EPA to act on infrastructure 

SIPs if the EPA had recently revised its PSD permitting regulations but the submission required 

by such revisions was not yet due. The EPA believes that such an outcome would be an 

unreasonable reading of the statutory process for the infrastructure SIPs contemplated in 

sections 110(a)(1) and (2). 

Consequently, the EPA generally plans to proceed as follows. The EPA may propose to 

approve an infrastructure SIP submission with respect to the major source PSD permitting 

subelement of Element C if the air agency has submitted, in a timely manner, all structural PSD 

permitting program provisions for which the SIP submission deadline has passed as of the date 

of the proposed approval.39 Subject to consideration of public comments on the proposed action, 

the EPA believes it may proceed to fully approve an infrastructure submission with respect to 

Element C if all such structural PSD permitting program submissions have been or are being 

simultaneously fully approved into the SIP. The EPA does not intend to treat any structural PSD 

permitting program requirement for which the SIP submission deadline falls after the date of the 

EPA’s proposed action on the infrastructure SIP as a required criterion for approval of the 

infrastructure SIP. The PSD permitting program revisions treated in this manner may include not 

only those related to the new or revised NAAQS whose promulgation has triggered the need for 

a new infrastructure SIP submission but also those related to any other regulated NSR pollutants 

as required by CAA title I part C and 40 CFR part 51.166.40  

If an air agency lacks a PSD permitting program in its existing EPA-approved SIP 

addressing all regulated NSR pollutants, and it is already subject to a FIP, then major stationary 
                                                

39 Structural PSD program provisions include provisions necessary for the PSD program to address all regulated 
sources and NSR pollutants, including GHG. Structural PSD program provisions do not include provisions which 
under 40 CFR 51.166 are at the option of the air agency, such as the option for air agencies to provide 
grandfathering of complete permit applications with respect to the 2012 PM2.5 NAAQS.  
40 See, e.g., “Approval and Promulgation of Implementation Plans; Mississippi: New Source Review – Prevention of 
Significant Deterioration; Fine Particulate Matter (PM2.5) National Ambient Air Quality Standards,” 77 FR 59095 
(September 26, 2012), a recent infrastructure SIP approval action that addressed a state’s PSD SIP status with 
respect to the 2008 PM2.5 NSR Rule. 

http://www.gpo.gov/fdsys/pkg/FR-2012-09-26/html/2012-23570.htm
http://www.gpo.gov/fdsys/pkg/FR-2012-09-26/html/2012-23570.htm
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sources within its jurisdiction are subject to the federal PSD permitting requirements in 40 

CFR 52.21. Some air agencies are subject to a FIP for PSD permitting of all regulated NSR 

pollutants, and fewer air agencies are subject to a FIP for PSD permitting that is limited to 

particular pollutants (such as GHG). For sources subject to a pre-existing FIP for PSD 

permitting, either the EPA Regional Office issues PSD permits or, in instances where federal 

authority is delegated by the EPA Regional Office to it, the state or local air agency issues the 

PSD permits under the FIP (and tribes might be delegated in the same manner in the future). The 

EPA recognizes that some states have indicated a preference to operate under an EPA-

administered PSD permitting program. Many air agencies have for some time been delegated the 

authority to implement a PSD FIP program. Other states have implemented their SIP-approved 

PSD permitting program. When an area is already subject to a FIP for PSD permitting (whether 

or not a state, local, or tribal air agency has been delegated federal authority to implement the 

PSD FIP), the air agency may choose to continue to rely on the PSD FIP to have permits issued 

pursuant to the FIP. If so, the EPA could not fully approve the infrastructure SIP submission with 

respect to Element C; however, the EPA anticipates that there would be no adverse consequences 

to the air agency or to sources from this lack of full approval of the infrastructure SIP. 

Mandatory sanctions would not apply under CAA section 179 because the failure to submit a 

PSD SIP is neither with respect to a submission that is required under CAA title I part D, nor in 

response to a SIP call under CAA section 110(k)(5). This relationship between a pre-existing FIP 

and the EPA’s action on an infrastructure SIP element is also explained in section II of this 

document.  

The EPA has maintained that the CAA allows the EPA to approve infrastructure SIP 

submissions that do not implement the NSR Reform Rules promulgated mainly in 2002.41 We 

articulated this position in a number of infrastructure SIP final actions taken in 2011, noting in 

the preambles for those actions that existing SIP provisions for PSD programs that have not 

                                                

41 The NSR rules have undergone a series of improvements over many years. Significant reforms were promulgated 
in a rulemaking commonly referred to as the "2002 NSR Reform Rules," which were published in the Federal 
Register at 67 FR 80186 (December 31, 2002). 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=962126ea4b93ee7f8492072370d310ec&rgn=div8&view=text&node=40:3.0.1.1.1.1.1.19&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=962126ea4b93ee7f8492072370d310ec&rgn=div8&view=text&node=40:3.0.1.1.1.1.1.19&idno=40
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addressed the NSR Reform Rules may be dealt with separately, outside the context of acting on a 

state’s infrastructure SIP.42 

Air agencies may wish to reduce the need to amend their major source PSD rules after 

each new or revised NAAQS by writing them so that their coverage of pollutants and NAAQS 

automatically updates with the promulgation of a new or revised NAAQS, and/or so that the 

specific PSD program requirements automatically update to stay matched with the federal PSD 

program requirements in 40 CFR 52.21. Depending on state or tribal law provisions, it may be 

possible to do one or both of these through the use of “rolling” incorporation by reference (IBR). 

An advantage of the rolling IBR approach is that it enables air agencies to quickly implement 

requirements of the CAA that may be immediately applicable to regulated sources upon the 

effective date of the new or revised NAAQS and before the deadline for air agencies to make 

infrastructure SIP submissions to the EPA. For example, one of the PSD program requirements is 

the requirement under section 165(a)(3) of the CAA that a permit applicant show it will not 

cause or contribute to a violation of any NAAQS. This requirement generally43 applies to any 

NAAQS in effect on the date a PSD permit decision is issued and is not deferred until an 

infrastructure SIP submission is due. Where permissible under state or tribal law, a rolling IBR 

approach is advisable to enable air agencies to implement this type of CAA requirement 

immediately upon the effective date of a NAAQS, thus ensuring that there is a mechanism in 

place for regulated sources in the state or an area of Indian country to meet CAA requirements 

resulting from a new or revised NAAQS as soon as it becomes applicable.  

                                                

42 As one example of the preamble language that presents the EPA's position on infrastructure SIPs with respect to 
the issue of NSR Reform, see the final rule published in the Federal Register on July 13, 2011, "Approval and 
Promulgation of Air Quality Implementation Plans; Illinois; Indiana; Michigan; Minnesota; Ohio; Wisconsin; 
Infrastructure SIP Requirements for the 1997 8-Hour Ozone and PM2.5 National Ambient Air Quality Standards." 76 
FR 41075. In section II of the preamble, the EPA applied the described position to existing provisions for PSD 
programs in light of the "NSR Reform Rules" that we promulgated mainly in 2002; see 67 FR 80186 (Dec. 31, 
2002).  
43 In some circumstances, the EPA has authorized “grandfathering” of pending PSD permit applications. See 78 FR 
3086, January 15, 2012. 
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Elements D(i)(I) and (II) – Section 110(a)(2)(D)(i): Interstate Pollution Transport 

Each such plan shall – 

 (D) contain adequate provisions – 
  (i) prohibiting, consistent with the provisions of this subchapter, any source or 
other type of emissions activity within the State from emitting any air pollutant in 
amounts which will – 

  (I) contribute significantly to nonattainment in, or interfere with maintenance by, 
any other State with respect to any such national primary or secondary ambient 
air quality standard, or  
  (II) interfere with measures required to be included in the applicable 
implementation plan for any other State under part C of this subchapter to 
prevent significant deterioration of air quality or to protect visibility.  

  

 Section 110(a)(2)(D)(i) contains two subsections: (D)(i)(I) and (D)(i)(II). 

Section 110(a)(2)(D)(i)(I) addresses any emissions activity in one state that contributes 

significantly to nonattainment, or interferes with maintenance, of the NAAQS in another 

state. The EPA sometimes refers to these requirements as prong 1 (significant 

contribution to nonattainment) and prong 2 (interference with maintenance). Neither 

prong 1 nor prong 2 is addressed in this guidance. This guidance does not modify any 

prior statements by the EPA with respect to prongs 1 and 2 and does not address, discuss, 

or in any way alter any requirements set forth in either prong.  

Element D(i)(II) requires SIPs to include provisions prohibiting any source or other type 

of emissions activity in one state from interfering with measures required of any other state to 

prevent significant deterioration of air quality or from interfering with measures required of any 

other state to protect visibility (referring to visibility in Class I areas). The EPA sometimes refers 

to these requirements under subsection 110(a)(2)(D)(i)(II) as prong 3 (interference with PSD) 

and prong 4 (interference with visibility protection). The EPA interprets section 110(a)(2) to 

require air agencies to address prong 3 and prong 4 as part of each infrastructure SIP submission. 

Prong 3: Under section 110(a)(2)(D)(i)(II), SIPs would need to have provisions 

prohibiting emissions that would interfere with measures required to be in any other air agency’s 
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SIP under part C of the CAA to prevent significant deterioration of air quality. Because part C 

requires an air agency’s PSD permitting program to address all pollutants subject to regulation 

under the CAA, the EPA interprets prong 3 to mean that the infrastructure SIP submission should 

have provisions to prevent emissions of any regulated pollutant from interfering with any other 

air agency’s comprehensive PSD permitting program, in addition to the new or revised NAAQS 

that is the subject of the infrastructure submission. Moreover, the infrastructure SIP should 

address the potential for such interference by sources throughout the jurisdiction of the air 

agency. 

One way to meet  prong 3 (”interference with PSD”), specifically with respect to those 

in-state sources and pollutants that are subject to PSD permitting, is through an air agency’s 

confirmation in its infrastructure SIP submission that new major sources and major modifications 

are subject to a comprehensive EPA-approved PSD permitting program in the SIP that applies to 

all regulated NSR pollutants and that satisfies the requirements of the EPA’s PSD 

implementation rule(s), as discussed above for purposes of Element C. This is because in order 

to be approved by the EPA, a major source PSD permitting program would need to fully 

consider source impacts on air quality in other states. 

In-state sources not subject to PSD for any one or more of the pollutants subject to 

regulation under the CAA because they are in a nonattainment area for a NAAQS related to 

those particular pollutants may also have the potential to interfere with PSD in an attainment or 

unclassifiable area of another state. The EPA cannot ignore this potential when reviewing an 

infrastructure SIP for this prong. The EPA will consider and may rely on an air agency’s EPA-

approved nonattainment NSR provisions in determining whether a SIP satisfies prong 3 with 

respect to sources located in areas subject to nonattainment NSR for any one or more pollutants 
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and thus not subject to PSD permitting for those NAAQS pollutants. 44 SIP revisions to address 

nonattainment NSR requirements for any new or revised NAAQS are, however, due on a 

separate timeframe under section 172(b) of the CAA and are not subject to the timeframe for 

submission of infrastructure SIPs under section 110(a)(1). Therefore, a fully approved 

nonattainment NSR program with respect to any previous NAAQS may generally be considered 

by the EPA as adequate for purposes of meeting the requirement of prong 3 with respect to 

sources and pollutants subject to such program. Also, if an air agency makes a submission 

indicating that it issues permits pursuant to 40 CFR part 51 appendix S in a nonattainment area 

because a nonattainment NSR program for a particular NAAQS pollutant has not yet been 

approved by the EPA for that area, that permitting program may generally be considered by the 

EPA as adequate for purposes of meeting the requirements of prong 3 with respect to sources and 

pollutants subject to such program. Such reliance for infrastructure purposes would not constitute 

approval under CAA title I part D, and the EPA will explain this in the preambles to any 

proposed or final actions that rely on this rationale to support the conclusion that prong 3 is 

satisfied.  

For an air agency without an EPA-approved major source PSD program and/or, where 

required, an EPA-approved nonattainment NSR program, it may still be possible for the EPA to 

also find, given the facts of the situation, that other SIP provisions and/or physical condition are 

adequate to prohibit interference with other air agencies’ measures to prevent significant 

deterioration of air quality.  

Prong 4: Under section 110(a)(2)(D)(i)(II), an infrastructure SIP submission cannot be 

approved with respect to prong 4 (visibility transport) until the EPA has issued final approval of 

SIP provisions that the EPA has found to adequately address any contribution of that state's 

                                                

44 Refer, e.g., to a memorandum issued by William T. Harnett, Director, OAQPS/AQPD, "Guidance for State 
Implementation Plan (SIP) Submissions to Meet Current Outstanding Obligations Under Section 110(a)(2)(D)(i) for 
the 8-Hour Ozone and PM2.5 National Ambient Air Quality Standards," dated August 15, 2006. According to that 
2006 Harnett memo, in section 5, “[t]he implementation of a PSD and NNSR permitting program in each state 
serves to prevent significant deterioration in neighboring states and thus largely satisfies the requirements of 
section 110(a)(2)(D)(i)(II) of the CAA.” Nevertheless, nonattainment-related provisions, although identified in 
section 110(a)(2) of the CAA, are considered by the EPA to be outside the scope of infrastructure SIP actions, as 
discussed in section II of this guidance. 
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sources to impacts on visibility program requirements in other states. The EPA interprets this 

prong to be pollutant-specific, such that the infrastructure SIP submission need only address the 

potential for interference with protection of visibility caused by the pollutant (including 

precursors) to which the new or revised NAAQS applies. Carbon monoxide does not affect 

visibility, so an infrastructure SIP for any future new or revised NAAQS for carbon monoxide 

need only state this fact in order to meet prong 4. Significant impacts from lead (Pb) emissions 

from stationary sources are expected to be limited to short distances from the source and most, if 

not all, Pb stationary sources are located at distances from Class I areas such that visibility 

impacts would be negligible. Although Pb can be a component of coarse and fine particles, Pb 

generally comprises a small fraction of coarse and fine particles. Furthermore, when evaluating 

the extent to which Pb could impact visibility, Pb-related visibility impacts were found to be 

insignificant (e.g., less than 0.10 percent).45 Although we anticipate that Pb emissions will 

contribute only negligibly to visibility impairment in Class I areas, the air agency’s submission 

of an infrastructure SIP for a new or revised Pb NAAQS should include an explanation in 

support of the air agency’s conclusion (and, if appropriate, should include control measures in its 

submission to limit impacts in other states).  

One way in which prong 4 may be satisfied for any relevant NAAQS is through an air 

agency’s confirmation in its infrastructure SIP submission that it has an approved regional haze 

SIP that fully meets the requirements of 40 CFR 51.308 or 51.309. 40 CFR 51.308 and 51.309 

specifically require that a state participating in a regional planning process include all measures 

needed to achieve its apportionment of emission reduction obligations agreed upon through that 

process. See, for example, 40 CFR 51.308(d)(3)(ii). A fully approved regional haze SIP will 

ensure that emissions from sources under an air agency’s jurisdiction are not interfering with 

measures required to be included in other air agencies’ plans to protect visibility. However, if the 

air agency has submitted a 5-year progress report SIP that indicates that the regional haze SIP is 

deficient with respect to ensuring reasonable progress toward natural visibility conditions in a 

                                                

45 Memorandum from Mark Schmidt, OAQPS, “Ambient Pb’s Contribution to Class I Area Visibility Impairment,” 
June 17, 2011. 
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Class I area in another state, the infrastructure SIP submission would need to explain how 

nevertheless the overall SIP satisfies prong 4.  

After the next round of regional haze SIPs become due in 2018, the EPA may find it 

appropriate to supplement the guidance provided here regarding the relationship between 

regional haze SIPs and prong 4. 

A number of air agencies do not have fully approved regional haze SIPs in place and 

instead have FIPs in place, which cannot be relied upon to satisfy prong 4.46 The presence of a 

regional haze FIP does not necessarily require disapproval of the infrastructure SIP for prong 4. 

A state air agency may elect to satisfy prong 4 by providing, as an alternative to relying on its 

regional haze SIP alone, a demonstration in its infrastructure SIP submission that emissions 

within its jurisdiction do not interfere with other air agencies’ plans to protect visibility. Such an 

infrastructure SIP submission would need to include measures to limit visibility-impairing 

pollutants and ensure that the reductions conform with any mutually agreed regional haze 

reasonable progress goals for mandatory Class I areas in other states.47 

If the EPA determines the SIP to be incomplete or partially disapproves an infrastructure 

SIP submission for prong 4, a FIP obligation will be created. If a FIP or FIPs are already in effect 

that correct all regional haze SIP deficiencies, there will be no additional practical consequences 

from the partial disapproval for the affected air agency, the sources within its jurisdiction, or the 

                                                

46 Some approved regional haze SIPs have relied on the fact that electric generating units (EGUs) in the state must 
comply with a FIP previously promulgated by the EPA as part of the CSAPR to satisfy best achievable retrofit 
technology requirements for EGUs. In this limited way, if a regional haze SIP of this type has itself been approved 
by the EPA, it is possible for FIP provisions to be taken into account by the EPA in determining whether an 
infrastructure SIP may be approved for prong 4. 
47 As examples of the possibility that an infrastructure SIP submission can satisfy prong 4 even though the regional 
haze SIP has not been fully approved, see: (i) “Approval and Promulgation of State Implementation Plans; State of 
Colorado; Interstate Transport of Pollution Revisions for the 1997 8-Hour Ozone and 1997 PM2.5 NAAQS: 
‘Interference With Visibility’ Requirement – Final Rule”, 76 FR 22036 (April 20, 2011); and (ii) “Approval and 
Promulgation of Implementation Plans; Kentucky; 110(a)(1) and (2) Infrastructure Requirements for the 2008 8-
Hour Ozone National Ambient Air Quality Standards – Final Rule,” 78 FR 14681 (March 7, 2013). In the first 
action, the EPA approved the infrastructure SIP submission with respect to prong 4 without having approved a 
regional haze SIP, based on the state’s demonstration that it does not interfere with other states’ measures to protect 
visibility through their regional haze SIPs. In the second proposed action, the EPA approved Kentucky’s submission 
with respect to prong 4 based on the partial approval of its regional haze SIP and its CSAPR SIP.  
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EPA. The EPA will not be required to take further action with respect to prong 4 because the FIP 

already in place would satisfy the requirements with respect to prong 4. In addition, unless the 

infrastructure SIP submission is required in response to a SIP call under CAA section 110(k)(5), 

mandatory sanctions under CAA section 179 would not apply because the deficiencies are not 

with respect to a submission that is required under CAA title I part D. Nevertheless, the EPA 

continues to encourage all air agencies that may be subject to full or partial FIPs for regional 

haze requirements to consider adopting additional SIP provisions that would allow the EPA to 

fully approve the regional haze SIP and thus to withdraw the FIP and approve the infrastructure 

SIP with respect to prong 4. 

Element D(ii) – Section 110(a)(2)(D)(ii): Interstate Pollution Abatement and International 
Air Pollution 

Each such plan shall – 

 (D) contain adequate provisions – 
  (ii) insuring compliance with the applicable requirements of sections 126 and 
115 (relating to interstate and international pollution abatement). 

Element D(ii) is satisfied when an infrastructure SIP ensures compliance with the 

applicable requirements of CAA sections 126(a), 126(b) and (c), and 115.  

Interstate Pollution Abatement:  
  Sec. 126. (a) Each applicable implementation plan shall – 

 (1) require each major proposed new (or modified) source – 
  (A) subject to part C (relating to significant deterioration of air quality) or 

  (B) which may significantly contribute to levels of air pollution in excess of the 
national ambient air quality standards in any air quality control region outside 
the State in which such source intends to locate (or make such modification), to 
provide written notice to all nearby States the air pollution levels of which may be 
affected by such source at least sixty days prior to the date on which 
commencement of construction is to be permitted by the State providing notice, 
and 
 (2) identify all major existing stationary sources which may have the impact 
described in paragraph (1) with respect to new or modified sources and provide 
notice to all nearby States of the identity of such sources not later than 
three months after the date of enactment of the Clean Air Act Amendments of 
1977. 
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Under section 126(a)(1) of the CAA, each SIP would need to contain provisions requiring 

each new or modified major source required by CAA title I part C to be subject to PSD to notify 

neighboring air agencies of potential impacts from the source. Consistent with EPA’s 

interpretation of part C with respect to the requirements of Element C, the notification 

requirements apply to potential impacts from all PSD-regulated pollutants, not only the new or 

revised NAAQS for which the infrastructure SIP submission is being made. Section 126(a)(1) 

also requires that each SIP contain provisions requiring each new or modified major source to 

provide similar notification if it may significantly contribute to levels of pollution in excess of a 

NAAQS in any air quality control region outside of the state in which the source is located. 

Air agencies with PSD programs that have been approved into their SIPs should already 

have a regulatory provision in place, consistent with 40 CFR 51.166(q)(2)(iv), which requires the 

permitting authority to notify air agencies whose lands may be affected by emissions from that 

source. Inasmuch as the information that the permitting authority provides to other air agencies is 

submitted by the source to the permitting authority, the EPA considers the notification by the 

permitting authority to satisfy the requirement of CAA section 126(a)(1)(A) that a new or 

modified major source subject to part C notify neighboring air agencies of its potential 

downwind impact. 

A state that is subject to a FIP for its PSD program may not have an infrastructure SIP 

that satisfies Element D(ii) with respect to section 126(a)(1) of the CAA, depending on the scope 

of the gap in the SIP that led to the PSD FIP. Where some or all pollutants in a state are subject 

to a PSD FIP, the EPA may find the infrastructure SIP submission to be incomplete with respect 

to Element D(ii) and could not fully approve the infrastructure SIP submission with respect to 

Element D(ii) if the approved SIP has no other provision meeting the notification requirements 

of section 126(a)(1). Nonetheless, as noted above, the EPA anticipates that there would be no 

adverse consequences to the air agency or to sources within its jurisdiction from this lack of full 

approval. The EPA would not likely be required to take further action with respect to notification 

under this element, because the federal PSD rules should fully address the notification issue 

through the requirements of 40 CFR 52.21(q) and 40 CFR 124.10(c)(vii) and thus satisfy the FIP 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=67df21df40f323ab5e4d0ac40b8a2af5&rgn=div8&view=text&node=40:2.0.1.1.2.6.8.7&idno=40.
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=67df21df40f323ab5e4d0ac40b8a2af5&rgn=div8&view=text&node=40:2.0.1.1.2.6.8.7&idno=40
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requirement triggered by the disapproval of the infrastructure SIP.48 In addition, unless the 

infrastructure SIP submission is required in response to a SIP call under CAA section 110(k)(5), 

mandatory sanctions under CAA section 179 would not apply because the deficiencies are not 

with respect to a submission that is required under CAA title I part D.  

The EPA notes that the requirement stated in CAA section 126(a)(2) was a one-time 

obligation on states that does not apply to the EPA’s review of infrastructure SIP submissions. 

Interstate Pollution Abatement: 

Section 126... 
 (b) Any State or political subdivision may petition the Administrator for a finding 
that any major source or group of stationary sources emits or would emit any air 
pollutant in violation of the prohibition of section 110(A)(2)(D)(ii) or this section. 
Within 60 days after receipt of any petition under this subsection and after public 
hearing, the Administrator shall make such a finding or deny the petition. 

 (c) Notwithstanding any permit which may have been granted by the State in 
which the source is located (or intends to locate), it shall be a violation of [this 
section and] the applicable implementation plan in such State – 
  (1) for any major proposed new (or modified) source with respect to which a 
finding has been made under subsection (b) to be constructed or to operate in 
violation of [this section and] the prohibition of section 110(a)(2)(D)(ii) or this 
section, or  
  (2) for any major existing source to operate more than three months after such 
finding has been made with respect to it. 
The Administrator may permit the continued operation of a source referred to in 
paragraph (2) beyond the expiration of such three-month period if such source 
complies with such emission limitations and compliance schedules (containing 
increments of progress) as may be provided by the Administrator to bring about 
compliance with the requirements contained in section 110(a)(2)(D)(ii) as 
expeditiously as practicable, but in no case later than three years after the date of 
such finding. Nothing in the preceding sentence shall be construed to preclude 
any such source from being eligible for an enforcement order under 
section 113(d) after the expiration of such period during which the Administrator 
has permitted continuous operation. 

                                                

48 40 CFR part 124, including 124.10(c)(vii), provides for EPA notification to states whose lands may be affected by 
emissions from the source and applies to all federal PSD permits issued in accordance with 40 CFR 52.21. 

http://www.gpo.gov/fdsys/pkg/CFR-2011-title40-vol22/pdf/CFR-2011-title40-vol22-sec124-10.pdf
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Please note that the EPA has concluded that the cross-reference in CAA section 126(b) to 

CAA section 110(a)(2)(D)(ii) is a scrivener’s error and that Congress intended to refer to 

section 110(a)(2)(D)(i). See Appalachian Power Co. v. EPA, 249 F.3d -1032, 1040-44 (D.C. Cir. 

2001). Section 110(a)(2)(D)(i), in short, prohibits any source or emissions activity in a state from 

emitting any amount of air pollutant which will contribute significantly to nonattainment or 

interfere with maintenance of the NAAQS in another state. (42 U.S.C. § 7410.) 

The required content of an infrastructure SIP with respect to Element D(ii) is affected by 

sections 126(b) and 126(c) of the CAA only if: (1) the Administrator has, in response to a 

petition, made a finding under section 126(b) of the CAA that emissions from a source or 

sources within the air agency’s jurisdiction emit prohibited amounts of air pollution relevant to 

the new or revised NAAQS for which the infrastructure SIP submission is being made; and (2) 

under section 126(c) of the CAA, the Administrator has required the source or sources to cease 

construction, cease or reduce operations, or comply with emissions limitations and compliance 

schedule requirements for continued operation. Where appropriate, the EPA recommends that an 

infrastructure SIP submission concerning section 126(c) include a statement to the following 

effect: “No source or sources within the state [or tribal area] are the subject of an active finding 

under section 126 of the CAA with respect to the particular NAAQS at issue.” Otherwise, where 

a source or sources within the air agency’s jurisdiction are subject to such a finding and there are 

substantive SIP requirements imposed by the Administrator under section 126(c) of the CAA, 

then we encourage the air agency to consult with its EPA Regional Office.  

International Air Pollution: 
  Sec. 115. (a) Whenever the Administrator, upon receipt of reports, surveys or 
studies from any duly constituted international agency has reason to believe that 
any air pollutant or pollutants emitted in the United States cause or contribute to 
air pollution which may reasonably be anticipated to endanger public health or 
welfare in a foreign country or whenever the Secretary of State requests him to do 
so with respect to such pollution which the Secretary of State alleges is of such a 
nature, the Administrator shall give formal notification thereof to the Governor of 
the State in which such emissions originate.  
 (b) The notice of the Administrator shall be deemed to be a finding under 
section 110(a)(2)(H)(ii) which requires a plan revision with respect to so much of 
the applicable implementation plan as is inadequate to prevent or eliminate the 
endangerment referred to in subsection (a). Any foreign country so affected by 
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such emission of pollutant or pollutants shall be invited to appear at any public 
hearing associated with any revision of the appropriate portion of the applicable 
implementation plan.  
 

 Section 115 of the CAA authorizes the Administrator to require a state to revise 

its SIP under certain conditions to alleviate international transport into another country. 

Because of the appearance of the phrase “applicable requirements of section[]…115” in 

Element D(ii), the EPA interprets this requirement to be NAAQS-specific. That is, when 

acting on an infrastructure SIP submission for a new or revised NAAQS, the EPA will 

look to whether the Administrator has made a finding with respect to emissions of the 

particular NAAQS pollutant and its precursors, if applicable. Where appropriate, the EPA 

recommends that infrastructure SIP submission requirements concerning section 115 

include a statement to the following effect: "There are no final findings under section 115 

of the CAA against this state [or tribal area] with respect to the particular NAAQS at 

issue." If there are one or more final findings under section 115 of the CAA, then we 

encourage the air agency to consult with its EPA Regional Office. 

Element E – Section 110(a)(2)(E): Adequate Resources and Authority, Conflict of 
Interest, and Oversight of Local Governments and Regional Agencies 
 
Each such plan shall – 

(E) provide (i) necessary assurances that the State (or, except where the 
Administrator deems inappropriate, the general purpose local government or 
governments, or a regional agency designated by the State or general purpose 
local governments for such purpose) will have adequate personnel, funding, and 
authority under State (and, as appropriate, local) law to carry out such 
implementation plan (and is not prohibited by any provision of Federal or State 
law from carrying out such implementation plan or portion thereof), 
(ii) requirements that the State comply with the requirements respecting State 
boards under section 128, and (iii) necessary assurances that, where the State has 
relied on a local or regional government, agency, or instrumentality for the 
implementation of any plan provision, the State has responsibility for ensuring 
adequate implementation of such plan provision. 
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Subelement (i): The SIP should provide necessary assurances49 that the air agency has 

adequate personnel and funding to implement the relevant NAAQS. In accordance with the 

EPA's regulations at 40 CFR part 51, subpart M (“Intergovernmental Consultation”), the 

infrastructure SIP submission should identify the organizations that will participate in 

developing, implementing, and enforcing the EPA-approved SIP provisions related to the new or 

revised NAAQS and thus require resources for doing so. The infrastructure SIP submission 

should identify the responsibilities of such organizations and include related agreements among 

the organizations. For compliance with section 110(a)(2)(E), see 40 CFR 51.240 ("General plan 

requirements"). Also, in accordance with the EPA's regulations at 40 CFR part 51, subpart O 

(“Miscellaneous Plan Content Requirements”), the infrastructure SIP submission should describe 

the resources that are available to these organizations for carrying out the SIP. Resources to be 

described should include: (1) those available to these organizations as of the date of 

infrastructure SIP submission; (2) those considered necessary during the 5 years following 

infrastructure SIP submission; and (3) projections regarding acquisition of the described 

resources. For compliance with section 110(a)(2)(E) with respect to resources, see 40 CFR 

51.280 ("Resources").  

Further, the infrastructure SIP submission should assure that the responsible state, local, 

and/or regional agencies, or a tribal authority, have adequate authority under statutes, rules, and 

regulations to carry out SIP obligations with respect to the relevant NAAQS. See the EPA's 

regulations at 40 CFR part 51, subpart L ("Legal Authority") and subpart O. In accordance with 

the EPA's regulations at subpart L, the infrastructure SIP submission should show that the 

responsible organizations have the legal authority to carry out the provisions identified in the SIP 

submission. 

                                                

49 As with any SIP submission, the EPA’s review can be expedited if a SIP submission for this element includes a 
detailed explanation of how the existing SIP (supplemented by any new provisions included in the submission) 
meets each of the applicable requirements of section 110(a)(2)(E)(i). This should include a description of the 
correlation between the requirements of this element and an equivalent set of statutory, regulatory, and/or non-
regulatory provisions, as appropriate. When an air agency’s infrastructure submission more clearly identifies each 
CAA element being met by the SIP submission and explains how it is met, the EPA can more easily determine 
whether the submission is complete and approvable with respect to that element.  
 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3465c2c6a8b4402e2157f7a1c3de4f5d&rgn=div8&view=text&node=40:2.0.1.1.2.10.8.1&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3465c2c6a8b4402e2157f7a1c3de4f5d&rgn=div8&view=text&node=40:2.0.1.1.2.10.8.1&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3465c2c6a8b4402e2157f7a1c3de4f5d&rgn=div8&view=text&node=40:2.0.1.1.2.12.9.1&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3465c2c6a8b4402e2157f7a1c3de4f5d&rgn=div8&view=text&node=40:2.0.1.1.2.12.9.1&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=29168697ca71e5a03d5a577ecb40659d&rgn=div6&view=text&node=40:2.0.1.1.2.9&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=8f3b2f390c53377a63c12b1cacfd1754&rgn=div6&view=text&node=40:2.0.1.1.2.12&idno=40
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In accordance with 40 CFR 51.231, the infrastructure SIP submission should identify the 

provisions of law or regulations that the air agency determines provide the necessary authority, 

and the air agency should submit copies of those laws or regulations with the infrastructure SIP 

submission. If an official, legal copy of a particular law or regulation has already been provided 

to the EPA in an earlier SIP submission, that copy only needs to be referenced with sufficient 

specificity to avoid ambiguity, rather than a new copy submitted.50 For compliance with 

section 110(a)(2)(E) with respect to legal authority, see 40 CFR 51.230 and 40 CFR 51.231.  

Having reviewed and approved air agency SIP submissions with respect with this 

element, the EPA expects that it would be unusual for air agencies to need to make SIP revisions 

regarding personnel, funding, or legal authority in order to satisfy this subelement. However, for 

any new or revised NAAQS, the air agency should explain in the infrastructure SIP submission 

how resources and personnel and legal authority are adequate and provide any additional 

assurances needed to meet changes in resource requirements by the new or revised NAAQS. 

Subelement (ii):  

State Boards: 

The infrastructure SIP submission (possibly in combination with earlier submissions 

already approved by the EPA) would need to include the statutory or regulatory provisions that 

impose the requirements mandated by CAA section 128 pertaining to certain boards, bodies, and 

personnel involved in approving permits or enforcement orders. Because CAA 

section 110(a)(2)(e)(ii) directs states to “provide requirements that the state comply with the  

  

                                                

50 Refer to a memorandum dated November 22, 2011, jointly from Janet McCabe, Deputy Assistant Administrator, 
Office of Air and Radiation, and Becky Weber, Director, Air and Waste Management Division, Region 7, to Air 
Division Directors, Regions 1-10, titled "Guidelines for Preparing Letters Submitting State Implementation Plans 
(SIPs) to EPA and for Preparing Public Notices for SIPs." 

http://www.gpo.gov/fdsys/pkg/CFR-2010-title40-vol2/pdf/CFR-2010-title40-vol2-sec51-231.pdf
http://www.gpo.gov/fdsys/granule/CFR-2010-title40-vol2/CFR-2010-title40-vol2-sec51-230/content-detail.html
http://www.gpo.gov/fdsys/granule/CFR-2010-title40-vol2/CFR-2010-title40-vol2-sec51-231/content-detail.html
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requirements respecting state boards under section 128,”51 the provisions that implement CAA 

section 128 would need to be contained within the SIP. That is, the EPA would not approve an 

infrastructure SIP submission that only provides a narrative description of existing air agency 

laws, rules, and regulations that are not approved into the SIP to address CAA section 128 

requirements. If an existing rule regarding conflict of interest and disclosure requirements has 

been adopted under the authority of a state or tribal law, the rule would need to be included in the 

SIP submission, but the authorizing law would not. If the state or tribal law is self-executing and 

there is no rule that could be included in the SIP, then the law would need to be incorporated into 

the SIP. Inclusion of an existing law in the SIP does not prevent the state legislature or tribal 

council from amending that law at a later date as a matter of state law, although eventually the 

EPA-approved SIP will need to be updated with any such amendment in order to revise the 

federally enforceable SIP.  

All air agencies are subject to the provisions of CAA section 128. However, if there is no 

board or body authorized to approve permits or enforcement orders under the CAA, then a 

negative declaration to that effect may serve to satisfy the "board or body" requirements under 

paragraph (a)(1) of CAA section 128. It is the EPA’s stated interpretation that a multi-member 

board or body that has authority under state or tribal law to hear appeals of CAA permits or 

                                                

51  Sec. 128. (a) Not later than the date one year after the date of the enactment of 
this section, each applicable implementation plan shall contain requirements 
that – 

 (1) any board or body which approves permits or enforcement orders under this 
Act shall have at least a majority of members who represent the public interest 
and do not derive any significant portion of their income from persons subject to 
permits or enforcement orders under this Act, and  

 (2) any potential conflicts of interest by members of such board or body or the 
head of an executive agency with similar powers be adequately disclosed. 

A State may adopt any requirements respecting conflicts of interest for such 
boards or bodies or heads of executive agencies, or any other entities which are 
more stringent than the requirements of (paragraphs (1) and (2), and the 
Administrator shall approve any such more stringent requirements submitted as 
part of an implementation plan. 
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enforcement orders is considered to have authority to “approve” those permits or enforcement 

orders. Accordingly, the requirements of section 128(a)(1) related to public interest and 

limitations on sources of income are applicable to such a board or body and would need to be 

met through provisions incorporated into the SIP.52,53 

The provisions of section 128(a)(2), which concern disclosure of potential conflicts of 

interest, would need to be substantively met by provisions incorporated into the SIP, regardless 

of whether it is a board, some other body, or the head of an executive agency that has 

responsibility for approving permits or enforcement orders in that state or an area of Indian 

country. It is the EPA’s stated interpretation that a multi-member board or body that has 

authority under state or tribal law to hear appeals of CAA permits or enforcement orders is 

considered to have authority to “approve” those permits or enforcement orders. Accordingly, the 

requirement of section 128(a)(2) related to disclosure is applicable to such a board or body and 

would need to be met through provisions incorporated into the SIP. 

In 1978, the EPA issued a guidance memorandum recommending ways air agencies 

could meet the requirements of section 128, including suggested interpretations of certain terms 

in section 128.54 EPA has not issued further guidance or regulations of general applicability on 

the subject since that time. However, as part of its actions on several infrastructure SIP 

submissions, the EPA has more recently proposed certain interpretations of section 128 as 

applied to these specific submissions, invited comment on these interpretations, and finalized its 

actions. Within those actions, EPA has thus provided additional interpretation of the terms of 

section 128 given specific facts and circumstances, consistent with the statutory requirements. 

                                                

52 The EPA expressed this interpretation in a proposed action on the infrastructure SIP for Arizona. June 27, 2012. 
“Partial Approval and Disapproval of Air Quality Implementation Plans; Arizona: Infrastructure Requirement for 
Ozone and Fine Particulate Matter.” 77 FR 38239. This action was finalized on November 5, 2012, 77 FR 66398. 
53 “Approval and Promulgation of State Implementation Plans; Hawaii Infrastructure Requirements for the 1997 8-
Hour Ozone and the 1997 and 2006 Fine Particulate Matter National Ambient Air Quality Standards.” 77 FR 47530 
(August 9, 2012). The EPA’s action on the infrastructure SIP for Arizona referenced the proposal for this action on 
the infrastructure SIP for Hawaii. 
54 See Memorandum from David O. Bickart to Regional Air Directors, "Guidance to States for Meeting Conflict of 
Interest Requirements of Section 128," Suggested Definitions, March 2, 1978. 
 

http://www.gpo.gov/fdsys/pkg/FR-2012-11-05/html/2012-26322.htm
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See, e.g., EPA's proposed (77 FR 44555, July 30, 2012) and final (77 FR 66398, November 5, 

2012) actions on an infrastructure SIP submission from Arizona. Unlike the recommendations of 

the 1978 guidance memorandum, in this action the EPA interpreted the term “state board” to 

exclude an individual official. As in the 1978 guidance memorandum, in this action the EPA 

interpreted the requirement regarding representation of the public interest and limitations on 

income to apply to a board that does not issue permits and compliance orders but does hear 

appeals of permits and compliance orders. The EPA notes that air agencies in different 

jurisdictions may have very different organizational structures and very different allocations of 

authorities and responsibilities with respect to permits and enforcement orders. Thus, the EPA 

recommends that air agencies consult with their respective EPA Regional Offices about the most 

appropriate method for assuring that the requirements of section 110(a)(2)(E)(ii) and section 128 

are met in that jurisdiction under the relevant facts and circumstances. 

Subelement (iii): The infrastructure SIP submission should provide necessary 

assurances55 that the state retains responsibility for ensuring adequate implementation of SIP 

obligations with respect to relevant NAAQS. A state may authorize a local or regional agency to 

carry out the SIP or a portion of the SIP within that agency's jurisdiction, if the SIP demonstrates 

that the local agency has the necessary legal authority. However, in these cases the infrastructure 

SIP submission needs to also provide assurances that the state air agency retains responsibility 

for ensuring adequate implementation of the SIP. Under subpart L, see 40 CFR 51.232 

("Assignment of legal authority to local agencies"). 

                                                

55 As with any SIP submission, the EPA’s review can be expedited if a SIP submission for this element includes a 
detailed explanation of how the existing SIP meets each of the applicable requirements of section 110(a)(2)(E)(i). 
This should include a description of the correlation between the requirements of this element and an equivalent set 
of statutory, regulatory, and/or non-regulatory provisions, as appropriate, that are part of the existing SIP. When an 
air agency’s infrastructure submission more clearly identifies each CAA element being met by the SIP submission 
and explains how the element is met, the EPA can more easily determine whether the submission is complete and 
approvable with respect to that element. 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3465c2c6a8b4402e2157f7a1c3de4f5d&rgn=div8&view=text&node=40:2.0.1.1.2.9.8.3&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3465c2c6a8b4402e2157f7a1c3de4f5d&rgn=div8&view=text&node=40:2.0.1.1.2.9.8.3&idno=40
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Element F – Section 110(a)(2)(F): Stationary Source Monitoring and Reporting 

Each such plan shall – 

 (F) require, as may be prescribed by the Administrator – 
  (i) the installation, maintenance, and replacement of equipment, and the 
implementation of other necessary steps, by owners or operators of stationary 
sources to monitor emissions from such sources,  

  (ii) periodic reports on the nature and amounts of emissions and emissions-
related data from such sources, and  

  (iii) correlation of such reports by the State agency with any emission limitations 
or standards established pursuant to this Chapter, which reports shall be 
available at reasonable times for public inspection. 

Subelement (i): The EPA’s rules regarding how SIPs would need to address requirements 

for source monitoring are contained in 40 CFR 51.212 (“Testing, inspection, enforcement, and 

compliance”). This EPA regulation requires SIPs to provide for a program of periodic testing and 

inspection of stationary sources, to provide for the identification of allowable test methods, and 

to exclude any provision that would prevent the use of any credible evidence of noncompliance. 

The infrastructure SIP submission should describe the air agency’s program for source testing, 

reference the statutory authority for the air agency’s program, and certify the absence of any 

provision preventing the use of any credible evidence.  

Subelement (ii): To address periodic reporting requirements, the infrastructure SIP 

submission should include air agency requirements providing for periodic reporting of emissions 

and emissions-related data by sources to the air agency, as required by the following emissions 

reporting requirements: 40 CFR 51.211 (“Emissions reports and recordkeeping”); 40 CFR 

sections 51.321 through 51.323 (“Source Emissions and State Action Reporting”); and the EPA’s 

Air Emissions Reporting Rule, 40 CFR part 51, subpart A (“Air Emissions Reporting 

Requirements”).56 We note that the section 51.321 requirement that emissions reports from states 

be made through the appropriate EPA Regional Office has been superseded in practice, as these 

data are now to be reported electronically through a centralized data portal pursuant to 40 CFR 

                                                

56 40 CFR sections 51.321 through 51.323 nominally address emission reporting but merely cross-reference to 
subpart A. 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.8.8.3&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.8.8.2&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.1.7.10&idno=40
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51.45(b), which refers to the website http://www.epa.gov/ttn/chief for the latest information on 

data reporting procedures. However, states should consult with the appropriate EPA Regional 

Office as they prepare and submit these data. All states have existing periodic source reporting of 

emissions and emission inventory reporting practices. Thus for any new or revised NAAQS, the 

infrastructure SIP may be able to certify existing authority and commitments and provide any 

additional assurance needed to meet changes in reporting and inventory requirements associated 

with the new or revised NAAQS. 

Subelement (iii): The infrastructure SIP submission should reference and describe 

existing air agency requirements that have been approved into the SIP by the EPA, or include air 

agency requirements being newly submitted, that provide for the following: (1) correlation57 by 

the air agency of emissions reports by sources with applicable emission limitations or standards; 

and (2) the public availability of emission reports by sources. Under 40 CFR part 51 subpart G, 

40 CFR 51.116 ("Data availability"), contains the requirements for correlating data. Correlation 

with applicable emissions limitations or standards is relevant only for those reports of source 

emissions that reflect the test method(s) and averaging period(s) specified in applicable emission 

limitations or standards. Thus, source reports of annual, ozone season, or summer day emissions 

used by the air agency to create the annual and triennial emission inventory submission to the 

EPA under 40 CFR part 51 subpart A in general would not need to be correlated with specific 

emission limitations or standards, as many sources do not have applicable emission limitations 

defined for those averaging periods. However, if the sources have applicable emissions 

limitations that are defined for these averaging periods, then they would need to be correlated. 

                                                

57 As defined in 40 CFR 51.116(c), the term "correlated" means "presented in such a manner as to show the 
relationship between measured or estimated amounts of emissions and the amounts of such emissions allowable 
under the applicable emission limitations or other measures." 

http://www.epa.gov/ttn/chief
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=ec99ce6022135f2ca4bc55de1b2f0472&rgn=div8&view=text&node=40:2.0.1.1.2.4.8.7&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&rgn=div6&view=text&node=40:2.0.1.1.2.1&idno=40
http://www.gpo.gov/fdsys/granule/CFR-2010-title40-vol2/CFR-2010-title40-vol2-sec51-116/content-detail.html
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Element G – Section 110(a)(2)(G): Emergency Powers 

Each such plan shall – 

 (G) provide for authority comparable to that in section 303 and adequate 
contingency plans to implement such authority. 

Section 303 of the CAA provides authority to the EPA Administrator to seek a court 

order to restrain any source from causing or contributing to emissions that present an "imminent 

and substantial endangerment to public health or welfare, or the environment." The EPA has 

interpreted section 110(a)(2)(G) as imposing two basic requirements for purposes of an 

infrastructure SIP submission.  

 To meet Element G requirements, the best practice for an air agency submitting an 

infrastructure SIP would be to submit, for inclusion into the SIP (if not already part of the SIP), 

the statutory or regulatory provisions that provide the air agency or official with authority 

comparable to that of the EPA Administrator under section 303 (see, e.g., 40 CFR 51.230(c)), 

along with a narrative explanation of how they meet the requirements of this element.58 If an air 

agency chooses not to include the relevant statute or regulation in its SIP, then the air agency 

should provide a reference or citation to the authority provisions, along with a narrative 

explanation of how the provisions meet the requirements of this element, as well as a copy of the 

relevant authority to accompany the SIP as required by 40 CFR 51.231. 

 The air agency is also required to submit, for approval into the SIP (if not already part of 

the SIP), an adequate contingency plan to implement the air agency’s emergency episode 

authority. This can be met by submitting a plan that meets the applicable requirements of 40 

CFR part 51, subpart H (40 CFR 51.150 through 51.153) (“Prevention of Air Pollution 

Emergency Episodes”) for the relevant NAAQS if the NAAQS is covered by those regulations. 

 The EPA’s subpart H regulations provide specific ambient levels for contingency plan 

purposes for most NAAQS. In the case of the 2006 PM2.5 NAAQS, for which the EPA has not 
                                                

58  The EPA recognizes that some air agencies may have general authorizing provisions that do not specifically 
enumerate specific activities but do implicitly authorize the air agency to perform such activities, in which case 
inclusion of those provisions would meet the intent of this best practice. 

http://www.gpo.gov/fdsys/pkg/CFR-2010-title40-vol2/pdf/CFR-2010-title40-vol2-sec51-230.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=fa5cb17354d25a809a636921e213217c&rgn=div6&view=text&node=40:2.0.1.1.2.5&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=fa5cb17354d25a809a636921e213217c&rgn=div6&view=text&node=40:2.0.1.1.2.5&idno=40
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yet promulgated regulations that provide the ambient levels to classify different priority levels, 

the EPA has recommended these levels through guidance.59 

Subpart H includes criteria for classification of areas into priority regions, based on 

ambient air concentrations of the particular pollutant being addressed. The currently applicable 

priority classifications for regions for each state can be found in 40 CFR part 52 subparts B 

through DDD (see sections titled “Classification of Regions”). As noted above, the air agency’s 

infrastructure SIP submission would need to include the contingency plan, if one is required and 

has not yet been approved by the EPA. If an area is classified as a Priority I, IA, or II region for a 

specified pollutant, then the infrastructure SIP should contain an emergency contingency plan 

meeting the specific requirements of 40 CFR 51.151 and 51.152, as appropriate, with respect to 

that pollutant. For such areas, the infrastructure submission should demonstrate that the air 

agency’s existing EPA-approved SIP already contains an adequate contingency plan, if that is the 

case; otherwise, the submission should  include the substantive SIP revisions necessary to meet 

the emergency contingency plan requirements with respect to that pollutant. 

Specifically, if an area is classified as a Priority I region for a specified pollutant, the 

area’s contingency plan (with respect to that pollutant) would need to include provisions that 

trigger actions to prevent air quality concentrations from reaching a “significant harm level” 

(SHL), which represents an imminent and substantial endangerment to public health. See 40 CFR 

51.151 and the more detailed explanation below. Each implementation plan for a Priority I, IA, 

or II region would need to include a contingency plan that provides for taking certain specified 

actions. Specifically, 40 CFR sections 51.152(b) and (c) state that:  

(b) Each contingency plan for a Priority I region must provide for the following:  

(1) Prompt acquisition of forecasts of atmospheric stagnation conditions and of 
updates of such forecasts as frequently as they are issued by the National Weather 
Service.  
(2) Inspection of sources to ascertain compliance with applicable emission 
control action requirements.  

                                                

59 See a memorandum from William T. Harnett, Director, Air Quality Policy Division, OAQPS, to Regional Air 
Division Directors, Regions I through X, “Guidance on SIP Elements Required Under Sections 110(a)(1) and (2) for 
the 2006 Fine Particle (PM2.5) National Ambient Air Quality Standards (NAAQS).” (September 25, 2009). 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.5.8.2&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.5.8.2&idno=40
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(3) Communications procedures for transmitting status reports and orders as to 
emission control actions to be taken during an episode stage, including 
procedures for contact with public officials, major emission sources, public 
health, safety, and emergency agencies and news media.  

(c) Each plan for a Priority IA and II region must include a contingency plan that 
meets, as a minimum, the requirements of paragraphs (b)(1) and (b)(2) of this 
section. Areas classified as Priority III do not need to develop episode plans. 

To satisfy a Priority I, IA, or II region's contingency plan requirements under 40 CFR 

51.152(b)(1) regarding forecasts of atmospheric stagnation conditions, an infrastructure SIP 

submission may cite existing ambient monitoring and forecasting networks (such as AIRNow).60  

Areas that maintain air quality at ambient levels lower that the concentrations listed in 

sections 51.150(b), (c), and (d), with respect to the pollutants listed, are classified as Priority III 

regions. These areas are subject to the requirements of CAA Element G. However, according to 

40 CFR 51.152(c), areas classified as Priority III regions are not required to develop emergency 

episode plans, which the EPA has interpreted to mean the contingency plans otherwise required 

under Element G. 

In a final rulemaking signed on December 14, 2012, to revise the PM2.5 NAAQS, the 

EPA retained the pre-existing level of 500 µg/m3, 24-hour average, for the Air Quality Index  

(AQI) value of 500 and did not establish an SHL for PM2.5.61 In addition, there is currently no 

established SHL for Pb. For those pollutants for which there is an SHL, the SHL is an important 

part of air pollution Emergency Episode Plans. Even in the absence of an SHL, the EPA believes 

that the central components of a contingency plan would be to reduce emissions from the 

source(s) at issue (if necessary by curtailing operations of Pb or PM2.5 sources) and public 

communication as needed. In addition, if an air agency believes, based on its inventory of Pb or 

                                                

60 The EPA, in partnership with National Oceanic and Atmospheric Administration (NOAA), National Park Service 
(NPS), and tribal, state, and local agencies, developed the AIRNow website (see http://www.airnow.gov) to provide 
easy public access to national air quality information. The website offers daily AQI forecasts as well as real-time 
AQI conditions for over 300 cities across the U.S. and provides links to more detailed state and local air quality 
websites.  
61 See 78 FR 3086 (January 15, 2013), “National Ambient Air Quality Standards for Particulate Matter.” The 
published version is posted at http://www.gpo.gov/fdsys/pkg/FR-2013-01-15/pdf/2012-30946.pdf. 
 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.5.8.3&idno=40
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.5.8.3&idno=40
http://www.airnow.gov/
http://www.gpo.gov/fdsys/pkg/FR-2013-01-15/pdf/2012-30946.pdf
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PM2.5 sources and historic ambient monitoring data, that it does not need a more specific 

contingency plan beyond having authority to restrain any source from causing or contributing to 

an imminent and substantial endangerment, then the air agency could provide such a detailed 

rationale as part of its SIP submission. Additionally, because smoke from fires has the potential 

to be the cause of extremely high levels of PM2.5, the EPA recommends that air quality-triggered 

responses incorporated into an Emergency Episode Plan for PM2.5 be developed through a 

collaborative process working with state and tribal air quality, forestry, and agricultural agencies, 

federal land management agencies, private land managers, and the public. 

An episode in which concentrations of NO2 or SO2 approach the SHL is likely to be due 

to a single facility's equipment malfunction. Accordingly, as part of a SIP to satisfy a Priority I 

region's contingency plan requirements, an infrastructure SIP submission for an NO2 NAAQS or 

an SO2 NAAQS may specify the facility-specific or equipment-specific measures to be taken in 

the event of an air pollution emergency.  

In accordance with 40 CFR 51.152(d)(1) and (2), the Administrator may either: (i) 

exempt portions of a Priority I, IA, or II region that have been designated as attainment or 

unclassifiable under section 107 of the CAA from the requirements of 40 CFR 51.152 to develop 

an emergency episode contingency plans, or (ii) limit the requirements pertaining to emission 

control actions in Priority I regions to certain areas or to certain major sources. Air agencies 

interested in such an exemption or limitation in appropriate circumstances should contact their 

respective EPA Regional Offices. 

Appendix L to 40 CFR part 51 provides example regulations that air agencies could use 

to develop contingency plans and inform decisions concerning air pollution emergency episodes. 

The example regulations provided in appendix L reflect generally recognized ways of preventing 

air pollution from reaching levels that would cause imminent and substantial endangerment to 

the health of persons located within affected areas. States with Priority I, IA, or II areas are 

directed by subpart H to have emergency episode contingency plans that contain alert levels for 

SO2, PM10, carbon monoxide, NO2, and ozone, but air agencies are not required to adopt the 

appendix L example regulations.  

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.5.8.3&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=fa5cb17354d25a809a636921e213217c&rgn=div9&view=text&node=40:2.0.1.1.2.22.11.14.29&idno=40
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Element H – Section 110(a)(2)(H): SIP Revisions 

Each such plan shall – 

 (H) provide for revision of such plan – 
  (i) from time to time as may be necessary to take account of revisions of such 
national primary or secondary ambient air quality standard or the availability of 
improved or more expeditious methods of attaining such standard, and  

  (ii) except as provided in paragraph (3)(C), whenever the Administrator finds on 
the basis of information available to the Administrator that the plan is 
substantially inadequate to attain the national ambient air quality standard which 
it implements or to otherwise comply with any additional requirements 
established under this chapter. 

 To demonstrate that the requirements under Element H are met, the best practice for an air agency 

submitting an infrastructure SIP would be to submit, for inclusion into the SIP (if not already part of the 

SIP), the statutory or regulatory provisions that provide the air agency or official with the 

authority to perform the following actions along with a narrative explanation of how they meet 

the requirements of this element: (1) revise its section 110 plan from time to time as may be 

necessary to take into account revisions of such primary or secondary NAAQS or the availability 

of improved or more expeditious methods of attaining such standards; and (2) revise the plan in 

the event the Administrator finds the plan to be substantially inadequate to attain the NAAQS or 

otherwise meet all applicable CAA requirements.62  

 If an air agency chooses not to include the relevant statute or regulation in its SIP, then 

the air agency should provide a reference or citation to the authority provisions, along with a 

narrative explanation of how the provisions meet the requirements of this element, as well as a 

copy of the relevant authority to accompany the SIP as required by 40 CFR 51.231. More 

information may be found under 40 CFR part 51, subpart F ("Procedural Requirements"), 

specifically, 40 CFR 51.104 ("Revisions").  

                                                

62 The EPA recognize that some air agencies may have general authorizing provisions that do not specifically 
enumerate specific activities but do implicitly authorize the air agency to perform such activities, in which case 
inclusion of those provisions would meet the intent of this best practice. 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=5c64a9a869384249d1af73ef6a18dc21&rgn=div8&view=text&node=40:2.0.1.1.2.3.8.5&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3465c2c6a8b4402e2157f7a1c3de4f5d&rgn=div8&view=text&node=40:2.0.1.1.2.3.8.5&idno=40
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Element I – Section 110(a)(2)(I): Plan Revisions for Nonattainment Areas  

Each such plan shall – 

 (I) in the case of a plan or plan revision for an area designated as a 
nonattainment area, meet the applicable requirements of part D of this 
subchapter (relating to nonattainment areas). 

As noted earlier in this document, the EPA does not expect infrastructure SIP 

submissions to address subsection 110(a)(2)(I). The specific SIP submissions for designated 

nonattainment areas, as required under CAA title I part D, are subject to a different submission 

schedule63 than those for section 110 infrastructure elements and will be reviewed and acted 

upon through a separate process. Air agencies do not need to address Element I in an 

infrastructure SIP submission. For clarity’s sake, to better inform the public comment process on 

the SIP submission, the air agency may wish to clearly state that Element I is not being addressed 

and reiterate in the infrastructure SIP submission that, according to the EPA’s interpretation of 

the CAA this element does not need to be addressed in the context of an infrastructure SIP 

submission. 

Element J – Section 110(a)(2)(J): Consultation with Government Officials, Public 
Notification, and PSD and Visibility Protection 

Each such plan shall – 
 (J) meet the applicable requirements of section 121 (relating to consultation), 
section 127 (relating to public notification), and part C (relating to prevention of 
significant deterioration of air quality and visibility protection).... 

This element contains four separable sub-elements: consultation with identified officials 

on certain air agency actions; public notification; prevention of significant deterioration; and 

visibility protection. 

Consultation with identified officials on certain actions: 

                                                

63 These elements are typically referred to as nonattainment SIP or attainment plan elements and are due by the dates 
prescribed under subparts 2 through 5 of part D, extending as far as 10 years following designation for some 
elements. 
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  Sec. 121.  In carrying out the requirements of this Act requiring applicable 
implementation plans to contain – 

 (1) any transportation controls, air quality maintenance plan requirements or 
preconstruction review of direct sources of air pollution, or  

 (2) any measure referred to – 
  (A) in part D (pertaining to nonattainment requirements), or 

  (B) in part C (pertaining to prevention of significant deterioration),  
and in carrying out the requirements of section 113(d) (relating to certain 
enforcement orders), the State shall provide a satisfactory process of consultation 
with general purpose local governments, designated organizations of elected 
officials of local governments and any Federal land manager having authority 
over Federal land to which the State plan applies, effective with respect to any 
such requirement which is adopted more than one year after the date of 
enactment of the Clean Air Act Amendments of 1977 as part of such plan. Such 
process shall be in accordance with regulations promulgated by the 
Administrator to assure adequate consultation. The Administrator shall update as 
necessary the original regulations required and promulgated under this section 
(as in effect immediately before the date of the enactment of the Clean Air Act 
Amendments of 1990) to ensure adequate consultation. Only a general purpose 
unit of local government, regional agency, or council of governments adversely 
affected by action of the Administrator approving any portion of a plan referred 
to in this subsection may petition for judicial review of such action on the basis of 
a violation of the requirements of this section. 

The infrastructure SIP submission would need to show that there is an established process 

for consultation with general-purpose local governments, designated organizations of elected 

officials of local governments, and any federal land manager having authority over federal land 

to which the plan applies, consistent with CAA section 121, which lists the specific types of 

actions for which such consultation is required. If the relevant statute is self-executing such that 

there is no associated regulation or other documents such as a memorandum of understanding, 

then the statute would need to be included in the SIP. If a regulation or other document meeting 

the CAA requirements exists, then the regulation or other document would need to be included in 

the SIP submission, and the authorizing statute should be referenced but the statute is not 

required to be part of the EPA-approved SIP. Under the requirements of 40 CFR 51.240, the SIP 

would need to identify organizations “that will participate in developing, implementing, and 

enforcing the plan and the responsibilities of such organizations.” The plan should also include 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=8fbc8d75219218c848c5f9b3377d7c95&rgn=div8&view=text&node=40:2.0.1.1.2.10.8.1&idno=40
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any related agreements or memoranda of understanding among the organizations. See subpart M 

("Intergovernmental Consultation"). 

Public Notification: 

 Section 127. (a) Each State plan shall contain measures which will be effective to 
notify the public during any calendar [year] on a regular basis of instances or 
areas in which any national primary ambient air quality standard is exceeded or 
was exceeded during any portion of the preceding calendar year to advise the 
public of the health hazards associated with such pollution, and to enhance public 
awareness of the measures which can be taken to prevent such standards from 
being exceeded and the ways in which the public can participate in regulatory 
and other efforts to improve air quality. Such measures may include the posting of 
warning signs on interstate highway access points to metropolitan areas or 
television, radio, or press notices or information. 

 (b) The Administrator is authorized to make grants to States to assist in carrying 
out the requirements of subsection (a). 

The infrastructure SIP submission would need to show that the air agency does the 

following: regularly notifies the public of instances or areas in which the new or revised primary 

NAAQS was exceeded; advises the public of the health hazards associated with such 

exceedances; and enhances public awareness of measures that can prevent such exceedances and 

of ways in which the public can participate in regulatory and other efforts to improve air quality. 

40 CFR 51.285 ("Public notification"), repeats the language of CAA section 127. 

Prevention of significant deterioration: The approvability of an air agency’s PSD 

program is essential to the approvability of an infrastructure SIP submission with respect to CAA 

section 110(a)(2)(J). The requirements for Element J in relation to a comprehensive PSD 

permitting program are the same as described earlier in this document with respect to Element C. 

Generally, every PSD-related requirement of Element C applies, including the requirement that 

the PSD permitting program address all regulated pollutants. Please refer to that section.  

Visibility protection: Under 40 CFR part 51 subpart P, implementing the visibility 

requirements of CAA title I, part C, states are subject to requirements for RAVI, new source 

review for possible impacts on air quality related values in Class I areas, and regional haze 

planning. Specific requirements stemming from these CAA sections are codified at 40 CFR 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=5c64a9a869384249d1af73ef6a18dc21&rgn=div6&view=text&node=40:2.0.1.1.2.10&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=5c64a9a869384249d1af73ef6a18dc21&rgn=div6&view=text&node=40:2.0.1.1.2.10&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=3465c2c6a8b4402e2157f7a1c3de4f5d&rgn=div8&view=text&node=40:2.0.1.1.2.12.9.3&idno=40
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part 51 subpart P. However, when the EPA establishes or revises a NAAQS, these requirements 

under part C do not change. The EPA believes that there are no new visibility protection 

requirements under part C as a result of a revised NAAQS. Therefore, there are no newly 

applicable visibility protection obligations pursuant to Element J after the promulgation of a new 

or revised NAAQS. Air agencies do not need to address the visibility subelement of Element J in 

an infrastructure SIP submission. For clarity’s sake, to better inform the public comment process 

on the SIP submission, the air agency may wish to clearly state that the visibility subelement of 

Element J is not being addressed, and reiterate in the submission that according to EPA’s 

interpretation of the CAA this element does not need to be addressed. 

Element K – Section 110(a)(2)(K): Air Quality Modeling and Submission of Modeling Data 

Each such plan shall – 
 (K) provide for – 

  (i) the performance of such air quality modeling as the Administrator may 
prescribe for the purpose of predicting the effect on ambient air quality of any 
emissions of any air pollutant for which the Administrator has established a 
national ambient air quality standard, and  

  (ii) the submission, upon request, of data related to such air quality modeling to 
the Administrator. 

To meet Element K, the best practice would be for an air agency to submit, for inclusion 

into the SIP (if not already part of the SIP), the statutory or regulatory provisions that provide the 

air agency or official with the authority to perform the following actions along with a narrative 

explanation of how the provisions meet the requirements of this element64: (1) conduct air 

quality modeling to predict the effect on ambient air quality of any emissions of any air pollutant 

for which a NAAQS has been promulgated, and (2)  provide such modeling data to the EPA 

Administrator upon request. 

                                                

64 The EPA recognizes that some air agencies may have general authorizing provisions that do not specifically 
enumerate specific activities but do implicitly authorize the air agency to perform such activities, in which case 
inclusion of those provisions would meet the intent of this best practice. 
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If an air agency chooses not to include the relevant statute or regulations in its SIP, then 

the air agency should provide a reference or citation to the authority provisions, along with a 

narrative explanation of how they meet the requirements of this element, as well as a copy of the 

relevant authority to accompany the SIP as required by 40 CFR 51.231.  

Element L – Section 110(a)(2)(L): Permitting Fees 

Each such plan shall – 

 (L) require the owner or operator of each major stationary source to pay to the 
permitting authority, as a condition of any permit required under this chapter, a 
fee sufficient to cover – 
  (i) the reasonable costs of reviewing and acting upon any application for such a 
permit, and  
  (ii) if the owner or operator receives a permit for such source, the reasonable 
costs of implementing and enforcing the terms and conditions of any such permit 
(not including any court costs or other costs associated with any enforcement 
action),  
until such fee requirement is superseded with respect to such sources by the 
Administrator's approval of a fee program under subchapter V of this chapter. 

 Currently, every state has an EPA-approved fee program under CAA title V. However, 

this fee program is not required to be part of the EPA-approved SIP. The infrastructure SIP 

should provide citations to the regulations providing for collection of permitting fees under the 

state’s EPA-approved Title V permit program. These citations to the EPA-approved title V 

regulations will not cause the title V program to be treated as part of the EPA-approved SIP, and 

the EPA will not re-review the title V program itself in the context of reviewing infrastructure 

SIP submissions. See 40 CFR 70.9 ("Fee determination and certification") and 40 CFR part 70, 

appendix A ("Approval Status of State and Local Operating Permits Programs"). If the state 

title V program fees cover all CAA permitting, implementation, and enforcement for new and 

modified major sources as well as existing major sources, this reference to the title V program 

will satisfy this element. If a state’s approved title V permit program fees do not cover the 

reasonable costs of reviewing and acting upon applications for PSD and NNSR permits for major 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=5c64a9a869384249d1af73ef6a18dc21&rgn=div8&view=text&node=40:15.0.1.1.7.0.1.9&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=5c64a9a869384249d1af73ef6a18dc21&rgn=div9&view=text&node=40:15.0.1.1.7.0.1.13.15&idno=40
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=5c64a9a869384249d1af73ef6a18dc21&rgn=div9&view=text&node=40:15.0.1.1.7.0.1.13.15&idno=40
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sources65 (along with the reasonable costs of implementing and enforcing the terms and 

conditions of PSD and NNSR permits), then the air agency should contact its Regional Office 

regarding what needs to be in the submission to fulfill this Element. 

Element M – Section 110(a)(2)(M): Consultation and Participation by Affected Local 
Entities 

Each such plan shall – 
 (M) provide for consultation and participation by local political subdivisions 
affected by the plan. 

To satisfy Element M, the SIP should provide for consultation with affected local 

political subdivisions. As part of an infrastructure SIP submission, an air agency may simply 

identify its policies or procedures that allow and promote such consultation. For example, the 

infrastructure SIP submission may cite a policy wherein the air agency, before adopting or 

amending a plan, policy, or program, will consult with the regional planning coalition composed 

of local political subdivisions potentially affected by the action and explain how such 

information is used in the development of a SIP submission to the EPA for approval into the SIP. 

The normal public hearing process prior to adoption and submission of a SIP revision may also 

be cited as a component of the provisions for consultation, since leaders of political subdivisions 

have the opportunity to participate in that public process. 

 

For Further Information 

If you have any questions concerning this guidance, please contact Mr. H. Lynn Dail, by 

telephone at (919) 541-2363, or by email at dail.lynn@epa.gov, or Ms. Lisa Sutton, by telephone 

at (919) 541-3450 or by email at sutton.lisa@epa.gov. 

                                                

65  Substantive NNSR provisions will not be reviewed as part of the EPA’s action on the infrastructure SIP 
submission. See discussion in Section II, “Which elements of CAA 110(a)(2) affect infrastructure SIPs?” 
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